TABLE OF CONTENTS

Table Of AULNOMTIES ......oviiieieee e 9
Jurisdictional SEAEEMENt ..........ccooeiiiiieei e 13
POINES REITEA ON ... s 15
Statement Of FACLS ........ooiiiiieee e 26
ATGUMENT ... 43
[SSUB | . 43

THE TRIAL COURT ERRED IN ADMITTING THE TRIAL

TESTIMONYOFDEPUTY CHUCKHELTONANDDEPUTY

BRIAN YOUNG REGARDING THE OBSERVATIONS

MADE AND ADMITTING EVIDENCE SEIZED DURING

THEIR WARRANTLESS SEARCH OF MR. RUTTER’S

HOME, INCLUDING, BUT NOT LIMITED TO, THEIR

EXAMINATION OF THE INTERIOR OF A CLOSET

LOCATED IN SAID HOME WHERE THIS ILLEGAL

SEARCHRESULTEDINTHEIR CLAIMED OBSERVATION

THAT NO WEAPONS WERE PRESENT IN THAT SAME

CLOSET, IN THAT SAID WARRANTLESS SEARCH,

EXAMINATION AND SEIZURE WASONLY CONDUCTED

AFTER THE HOME WAS SECURED BY THE OFFICERS

PRESENT AND NO EXCEPTION TO THE SEARCH
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WARRANT REQUIREMENT WAS APPLICABLE, AND
THEREFORE THISWARRANTLESS SEARCH AND THE
OBSERVATIONS MADE THEREIN VIOLATED
DEFENDANT’'S RIGHTS PROVIDED BY THE FOURTH
AND FOURTEENTH AMENDMENTS OF THE UNITED
STATESCONSTITUTIONANDARTICLEI,SECTION150F
THE MISSOURI CONSTITUTION AND HIS FIFTH AND
FOURTEENTH AMENDMENT RIGHTS PROVIDED IN
THE UNITED STATES CONSTITUTION AND ARTICLE I,
SECTION 10 OF THE MISSOURI CONSTITUTION.

THE TRIAL COURT ERRED IN REFUSING THE OFFER
OF DR.TERRYMARTINEZASAN EXPERTAT TRIAL AND
IN DECLARING HIM NOT AN EXPERT IN THE
PRESENCE OF THE JURY IN THAT A PROPER
FOUNDATION WASLAID FOR THE PRESENTATION OF
HISEXPERTTESTIMONY ANDFORHISRENDERING AN
EXPERT OPINION IN THISMATTER AND THEREFORE
THE TRIAL COURT’S LIMITATION OF THIS EXPERT
TESTIMONY AND THE TRIAL COURT’SREJECTION OF

DR. MARTINEZ AS AN EXPERT RESULTED IN
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SUBSTANTIAL AND IRREPARABLE PREJUDICE TOMR.
RUTTER’'S ABILITY TO PRESENT HIS DEFENSE AND
IMPAIREDHISRIGHT TO A FAIR TRIAL GUARANTEED
TO HIM BY THE UNITED STATES CONSTITUTION
PURSUANT TO THE SIXTH AMENDMENT AND
MISSOURICONSTITUTIONUNDERARTICLEI,SECTION
18(A) ANDHISRIGHT TO DUE PROCESS GUARANTEED
BY THE FIFTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION AND ARTICLE I,

SECTION 10 OF THE MISSOURI CONSTITUTION.

[ESS SN 81

THE TRIAL COURT ERRED IN ALLOWING THE

ADMISSION OF DR. DEIDEKER'S TESTIMONY OF

BULLET PATTERN COMPARISON IN DETERMINING

THE DISTANCE BETWEEN THE WEAPON AND MR.

HINKLEAT THE TIME OF THE SHOOTING WHEN THIS

OPINION ASTO DISTANCE WASBASED SOLELY UPON

DR.ROTHOVE’'S TESTING OF BULLET PATTERNING

WHERE SAID TESTING WAS CONDUCTED

HORIZONTALLY AND THE EVIDENCE PRESENTED AT

TRIAL ESTABLISHED THAT THE WEAPON WASFIRED
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ATANANGLEANDTHUSTHAT DR. DEIDEKERWASNOT
QUALIFIED TO DRAW SUCH A CONCLUSION OR
RENDER SAID OPINIONS AND THEREFORE SAID
EVIDENCEWASWITHOUT PROPER FOUNDATION,WAS
PRESENTED TO THE JURY TO BE AN EXPERT
CONCLUSION AND THEREFORE VIOLATED MR.
RUTTER'SRIGHT TO A FAIR TRIAL GUARANTEED TO
HIM BY THEFIFTH AND SIXTH AMENDMENTSOF THE
UNITED STATES CONSTITUTION AND ARTICLE I,
SECTION 18(A) AND ARTICLE I, SECTION 10 OF THE

MISSOURI CONSTITUTION.

(ES S WS Y/ TP 86

THE TRIAL COURT ERRED IN ALLOWING THE
ADMISSION DR. DEIDEKER’STESTIMONY ASTO THE
SPECIFIC EFFECTS OF BUTALBITAL IN THAT DR.
DEIDEKER WAS NOT QUALIFIED TO DRAW SUCH A
CONCLUSION OR RENDER SAID OPINIONS AND
THEREFORE SAID EVIDENCE WASWITHOUT PROPER
FOUNDATION, WASPRESENTED TO THE JURY TO BE
AN EXPERT CONCLUSIONAND THEREFOREVIOLATED

MR.RUTTER'SRIGHT TO A FAIR TRIAL GUARANTEED
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TO HIM BY THE FIFTH AND SIXTH AMENDMENTS OF
THE UNITED STATES CONSTITUTION AND ARTICLE I,
SECTION 18(A) AND ARTICLE I, SECTION 10 OF THE

MISSOURI CONSTITUTION.

................................................................................................ 89

THE TRIAL COURT ERRED IN NOT GRANTING MR.
RUTTER'SMOTION FOR NEW TRIAL BASEDUPON THE
ADMITTED ERRORINTHETESTIMONYOF TONYCOLE
IN THAT SAID TESTIMONY INVOLVED THE NEGATIVE
IMPLICATION,WHICHWASREPEATEDLY ARGUEDBY
THE STATE, THAT MR. RUTTER OBTAINED A
PRESCRIPTION FOR BUTALBITAL IN THE NAME OF
MR. RUTTER’S DECEASED RELATIVE IN THAT SAID
TESTIMONY AND THE ARGUMENTS MADE THEREON
SUBSTANTIALLY PREJUDICED MR. RUTTER'SRIGHT
TO A FAIR TRIAL AND DUE PROCESS OF LAW
GUARANTEEDBY THE UNITED STATESAND MISSOURI

CONSTITUTIONS.

THE TRIAL COURT ERRED IN REFUSING TO ALLOW

MR. RUTTER TO PRESENT EVIDENCE OF SPECIFIC
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ACTS OF VIOLENCE BY MICHAEL HINKLE, THE
VICTIM, IN THAT SAID EVIDENCE WASADMISSIBLE IN
ORDER TO ESTABLISH AND SUPPORT THE
DEFENDANT’'S FEAR AND APPREHENSION OF MR.
HINKLE WHICH IS ESSENTIAL TO MR. RUTTER’S
SUBMISSION OF HISACTING IN SELF-DEFENSE, AND
THIS ERROR SUBSTANTIALLY IMPAIRED MR.
RUTTER'SRIGHT TO AFAIR TRIAL AND DUE PROCESS
OF LAW BESTOWED UPON HIM BY THE UNITED
STATESAND MISSOURI CONSTITUTIONS.

[SSUE VT .. e 100
THE TRIAL COURT ERRED BY ITS REFUSAL OF
DEFENDANT’S REQUESTED JURY INSTRUCTION OF
VOLUNTARY MANSLAUGHTER, MAI-CR 3D. 313.08 IN
THATTHETENDERED INSTRUCTION WASSUPPORTED
BY THE EVIDENCE PRESENTED AT TRIAL WHERE
EVIDENCE WAS PRESENTED THAT MR. RUTTER WAS
ATTACKED IN HIS OWN HOME AND SUCH AN
INSTRUCTIONISNOT PROHIBITED WHERE THE ISSUE
OF SELF-DEFENSE ISPRESENTED TO THE JURY AND

THEREFORE THE TRIAL COURT’'S REFUSAL
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SUBSTANTIALLY IMPAIRED HIS RIGHT TO A FAIR
TRIAL GUARANTEED TO HIM BY THE SIXTH AND
FOURTEENTH AMENDMENTSOF THE UNITED STATES
CONSTITUTIONAND ARTICLEI,SECTION18(A) OF THE
MISSOURI CONSTITUTION AND FIFTH AND
FOURTEENTH AMENDMENTSOF THE UNITED STATES
CONSTITUTION AND ARTICLE I, SECTION 10 OF THE
MISSOURI CONSTITUTION GUARANTEEING MR.

RUTTER DUE PROCESS OF LAW.
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Certificate of Compliance and Certificate of Service ...............ccoeeieeienns 113
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JURISDICTIONAL STATEMENT

Thisisanappeal from ajury verdict finding Appellant, Mr. Charles Rutter, guilty of the
crime of Murder inthe First Degree, aClass A Felony, inviolationof Section 565.020 RSMo
and of Armed Criminal Action, afelony, in violation of Section 571.015 RSMo, as more
particularlyset forthintheinformation. (L.F. 31-34). After thejury’svedict, atimely motion
for newtrial wasfiledonJuly 21, 2000. (L.F. 115). Said motionwasoverruled by court order
datedAugust 28,2000. (L.F. 139). Allocution wasgranted, and the Court entered itsjudgment
of conviction and imposed sentence, sentencing Mr. Rutter to life imprisonment in the
Missouri Department of Corrections without the possibility of probation or parole on each
count, withsaid sentencesto run concurrently. (L.F.139). A notice of appeal wastimely filed
on August 31, 2000, pursuant to Missouri Supreme Court Rules. (L.F. 3).

Mr. Rutter presentsto this Court several issueson appeal. First, whether thetrial court
erred in alowing the admission of certain evidence and testimony in light of Mr. Rutter’s
motionto suppressevidence. Second, whether the trial court erred in declaring Dr. Martinez
not an expert and limiting and/or commenting on this witness' testimony. The next two (2)
issues involve the testimony of the State’s witness Dr. Deideker and the admission of same.
Thefifthissue involvesthe trial court’s denial of Mr. Rutter’s motion for new trial. The sixth
issue addresses the trial court’s exclusion of specific acts of violence committed by the
purported victim. Lastly, the seventh issue discusses the trial court’s refusal to give a
voluntary manslaughter instruction to the jury.

Mr. Rutter’s Application for Transfer was granted by this Court for its review and
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determination of the issues presented. The issues presented to this Court are within this
Court’s general appellate jurisdiction pursuant to Article 5, Section 3 of the Missouri
Constitution, as saidissuesinvolve mattersthat are not withinthe exclusive jurisdictionof this

Court.
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POINTSRELIED ON

THE TRIAL COURT ERRED IN ADMITTING THE TRIAL TESTIMONY OF
DEPUTY CHUCK HELTON AND DEPUTY BRIAN YOUNG REGARDING THE
OBSERVATIONS MADE AND ADMITTING EVIDENCE SEIZED DURING
THEIR WARRANTLESS SEARCH OF MR. RUTTER'SHOME, INCLUDING,
BUT NOT LIMITED TO, THEIR EXAMINATION OF THE INTERIOR OF A
CLOSET LOCATED IN SAID HOME WHERE THIS ILLEGAL SEARCH
RESULTEDINTHEIRCLAIMED OBSERVATIONTHATNOWEAPONSWERE
PRESENTIN THAT SAMECLOSET, IN THAT SAID WARRANTLESSSEARCH,
EXAMINATIONAND SEIZUREWASONLY CONDUCTED AFTERTHEHOME
WASSECURED BY THE OFFICERSPRESENT ANDNOEXCEPTIONTO THE
SEARCHWARRANTREQUIREMENTWASAPPLICABLE,ANDTHEREFORE
THISWARRANTLESSSEARCH AND THE OBSERVATIONSMADE THEREIN
VIOLATED DEFENDANT’'S RIGHTS PROVIDED BY THE FOURTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION
AND ARTICLE I, SECTION 15 OF THE MISSOURI CONSTITUTION AND HIS
FIFTH AND FOURTEENTH AMENDMENT RIGHTS PROVIDED IN THE
UNITED STATES CONSTITUTION AND ARTICLE I, SECTION 10 OF THE
MISSOURI CONSTITUTION.
U.S. Const., amend IV

U.S. Const., amend V
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Mo. Const. art. |, 8 15
Mo. Const. art. |, § 10

Mincey v. Arizona, 437 U.S. 385 (1978)

Thompson v. Louisiana, 469 U.S. 17 (1984)

State v. Johnston, 957 S.W.2d 734 (Mo. 1997)

State v. Rogers, 573 S.\W.2d 710 (Mo. Ct. App. 1978)
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THE TRIAL COURT ERRED IN REFUSING THE OFFER OF DR. TERRY
MARTINEZ AS AN EXPERT AT TRIAL AND IN DECLARING HIM NOT AN
EXPERT IN THE PRESENCE OF THE JURY IN THAT A PROPER
FOUNDATION WAS LAID FOR THE PRESENTATION OF HIS EXPERT
TESTIMONY AND FOR HIS RENDERING AN EXPERT OPINION IN THIS
MATTER AND THEREFORE THE TRIAL COURT’SLIMITATION OF THIS
EXPERT TESTIMONY AND THE TRIAL COURT’S REJECTION OF DR.
MARTINEZ AS AN EXPERT RESULTED IN SUBSTANTIAL AND
IRREPARABLE PREJUDICETOMR. RUTTER’SABILITY TO PRESENT HIS
DEFENSE AND IMPAIRED HISRIGHT TO AFAIR TRIAL GUARANTEED TO
HIM BY THE UNITED STATESCONSTITUTION PURSUANT TO THE SIXTH
AMENDMENTANDMISSOURICONSTITUTIONUNDERARTICLEI,SECTION
18(A) ANDHISRIGHTTODUE PROCESSGUARANTEEDBY THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION

AND ARTICLE |, SECTION 10 OF THE MISSOURI CONSTITUTION.

U.S. Const. amend V
U.S. Const. amend VI
Mo. Const. art. |, § 10

Mo. Const. art I, § 18(a)

State v. Bearden, 748 S.W.2d 753 (Mo. Ct. App. 1988)

State v. Wren, 486 S.W.2d 447 (Mo. 1972)
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THE TRIAL COURT ERRED IN ALLOWING THE ADMISSION OF DR.
DEIDEKER’S TESTIMONY OF BULLET PATTERN COMPARISON IN
DETERMINING THEDISTANCEBETWEENTHEWEAPONANDMR.HINKLE
AT THETIMEOF THE SHOOTING WHEN THISOPINION ASTO DISTANCE
WAS BASED SOLELY UPON DR. ROTHOVE’S TESTING OF BULLET
PATTERNING WHERE SAID TESTING WASCONDUCTED HORIZONTALLY
AND THE EVIDENCE PRESENTED AT TRIAL ESTABLISHED THAT THE
WEAPON WASFIRED AT AN ANGLE AND THUSTHAT DR. DEIDEKER WAS
NOT QUALIFIED TO DRAW SUCH A CONCLUSION OR RENDER SAID
OPINIONS AND THEREFORE SAID EVIDENCE WAS WITHOUT PROPER
FOUNDATION, WAS PRESENTED TO THE JURY TO BE AN EXPERT
CONCLUSION AND THEREFORE VIOLATED MR. RUTTER’'SRIGHT TO A
FAIR TRIAL GUARANTEED TO HIM BY THE FIFTH AND SIXTH
AMENDMENTSOF THE UNITED STATESCONSTITUTION AND ARTICLE I,
SECTION 18(A) AND ARTICLE I, SECTION 10 OF THE MISSOURI

CONSTITUTION.

U.S. Const. amend V

U.S. Const. amend VI

Mo. Const. art |, § 10

Mo. Const. art. |, § 18(a)

Statev. Love, 963 S.W.2d 236 (Mo. Ct. App. 1997)
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State v. Wait, 884 S\W.2d 413 (Mo. Ct. App. 1994)
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V. THE TRIAL COURT ERRED IN ALLOWING THE ADMISSION DR.
DEIDEKER'STESTIMONYASTOTHESPECIFICEFFECTSOF BUTALBITAL
IN THAT DR. DEIDEKER WAS NOT QUALIFIED TO DRAW SUCH A
CONCLUSION OR RENDER SAID OPINIONS AND THEREFORE SAID
EVIDENCE WASWITHOUT PROPER FOUNDATION, WASPRESENTED TO
THEJURY TOBE AN EXPERT CONCLUSIONAND THEREFORE VIOLATED
MR.RUTTER’'SRIGHT TO A FAIR TRIAL GUARANTEED TO HIM BY THE
FIFTHANDSXTH AMENDMENTSOF THEUNITED STATESCONSTITUTION
AND ARTICLE I, SECTION 18(A) AND ARTICLE I, SECTION 10 OF THE
MISSOURI CONSTITUTION.

U.S. Const. amend V

U.S. Const. amend VI

Mo. Const. art I, § 10

Mo. Const. art. I, § 18(a)

Statev. Love, 963 S.W.2d 236 (Mo. Ct. App. 1997)

State v. Wait, 884 S\W.2d 413 (Mo. Ct. App. 1994)
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V. THE TRIAL COURT ERRED IN NOT GRANTING MR. RUTTER’'SMOTION
FOR NEW TRIAL BASED UPON THE ADMITTED ERROR IN THE
TESTIMONY OF TONY COLE IN THAT SAID TESTIMONY INVOLVED THE
NEGATIVE IMPLICATION, WHICH WAS REPEATEDLY ARGUED BY THE
STATE, THATMR.RUTTEROBTAINEDAPRESCRIPTIONFORBUTALBITAL
IN THE NAME OF MR. RUTTER'S DECEASED RELATIVE IN THAT SAID
TESTIMONY AND THE ARGUMENTS MADE THEREON SUBSTANTIALLY
PREJUDICED MR.RUTTER'SRIGHT TO AFAIRTRIAL AND DUE PROCESS
OF LAW GUARANTEED BY THE UNITED STATES AND MISSOURI
CONSTITUTIONS.

U.S. Const. amend V

U.S. Const. amend VI

Mo. Const. art I, § 10

Mo. Const. art I, § 18(a)

State v. Stone, 869 S.W.2d 785 (Mo. Ct. App. 1994)

State v. Bernard, 849 S.W.2d 10 (Mo. 1993)

Page 20 of 108



VI. THE TRIAL COURT ERRED IN REFUSING TO ALLOW MR. RUTTER TO
PRESENT EVIDENCE OF SPECIFIC ACTS OF VIOLENCE BY MICHAEL
HINKLE, THE VICTIM, IN THAT SAID EVIDENCE WAS ADMISSIBLE IN
ORDER TO ESTABLISH AND SUPPORT THE DEFENDANT’S FEAR AND
APPREHENSION OF MR.HINKLEWHICHISESSENTIAL TOMR.RUTTER’S
SUBMISSION OF HIS ACTING IN SELF-DEFENSE, AND THIS ERROR
SUBSTANTIALLY IMPAIREDMR.RUTTER’'SRIGHT TO AFAIR TRIAL AND
DUE PROCESS OF LAW BESTOWED UPON HIM BY THE UNITED STATES
AND MISSOURI CONSTITUTIONS.

U.S. Const. amend V

U.S. Const. amend VI

Mo. Const. art. I, § 10

Mo. Const. art I, § 18(a)

State v. Waller, 816 S.W.2d 212 (Mo. 1991)
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VII.

THE TRIAL COURT ERRED BY ITS REFUSAL OF DEFENDANT’S
REQUESTEDJURY INSTRUCTIONOFVOLUNTARY MANSLAUGHTER,MAI-
CR 3D. 313.08 IN THAT THE TENDERED INSTRUCTION WAS SUPPORTED
BY THE EVIDENCE PRESENTED AT TRIAL WHERE EVIDENCE WAS
PRESENTED THAT MR. RUTTER WASATTACKED INHISOWNHOME AND
SUCHANINSTRUCTIONISNOTPROHIBITED WHERETHEISSUE OF SEL F-
DEFENSE IS PRESENTED TO THE JURY AND THEREFORE THE TRIAL
COURT’S REFUSAL SUBSTANTIALLY IMPAIRED HISRIGHT TO A FAIR
TRIAL GUARANTEED TO HIM BY THE SIXTH AND FOURTEENTH
AMENDMENTSOF THE UNITED STATESCONSTITUTION AND ARTICLE I,
SECTION 18(A) OF THE MISSOURI CONSTITUTION AND FIFTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION
AND ARTICLE I, SECTION 10 OF THE MISSOURI CONSTITUTION

GUARANTEEING MR. RUTTER DUE PROCESS OF LAW.

U.S. Const. amend V

U.S. Const. amend VI

Mo. Const. art |, § 10

Mo. Const. art I, § 18(a)

State . Redmond, 937 S.W.2d 205 (Mo. 1996)

State v. Fouts, 939 S.W.2d 506 (Mo. Ct. App. 1997)
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STATEMENT OF FACTS

On June 29, 2000, the Appellant/Defendant, Mr. Charles Rutter, was found guilty by a
jury of Murder inthe First Degree and Armed Criminal Action for events occurring on April
4,1999. (L.F. 137). Mr. Rutter received a sentence of life imprisonment without the
possibility of probation or parole on each count, with these sentences to run concurrently.
(L.F. 137).

Pretrial proceedingsin this cause included Mr. Rutter filing his Motion to Suppress
Evidenceon August 2, 1999, (L.F. 37), and said motion was heard on May 9, 2000. (Supp. Tr.
2). In response to and in connection with this motion’s hearing, the State presented the
testimony of Deputy Chuck Helton (Supp. Tr. 25:20) and Deputy Brent Jones (Supp. Tr.48:9).

Deputy Heltontestifiedthat he was dispatchedto Mr. Rutter’ s homeinconnectionwith
a shooting. (Supp. Tr. 26:13). Upon his arrival, he was informed by an emergency medical
technician that there was only one personinside the home, more specifically inthe bathroom,
and that saidindividual was suffering from afatal gunshotinjury. (Supp. Tr. 26:19-22). Deputy
Heltontestifiedthat uponhisarrival to the home, no one other than the victim, Michael Hinkle,
was|ocatedinside the residence. (Supp. Tr. 33:2; 37:1-2). Deputy Helton entered the home,
went directly to the bathroom, observed the individual lyinginthe bathtub withwhat appeared
to be abullet wound, and then alighted from the residence. (Supp. Tr. 26:23-25; 27:1-16).
Deputy Helton then secured the residence. (Supp. Tr. 27:18).

After the residence was secured, Deputy Helton, with the assistance of other officers,

conducted a thorough search of the premises. (Supp. Tr. 27:21; 37:12-14). Mr. Rutter did
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not consent to the search in question, and, despite being present, was never asked for such
consent. (Supp. Tr. 34:1-3). Also, Deputy Helton conducted this search without having a
search warrant in his possession, and without first applying for same. (Supp. Tr. 34:16).

Deputy Helton testified that after the residence was secured, and during the
aforementioned search, that he seized certain items. (Supp. Tr. 29: 8-12). One of the items
so seizedwas a .9mm pistol and shell casing. (Supp. Tr. 29:13-16). Thelength of thissearch
is estimated conservatively at three (3) hoursin length. (Supp. Tr. 26:12, Deputy Helton
arrived at 1:45) (Supp. Tr. 39:9, Search warrant issued five (5) hours after leaving scene)
(Supp. Tr. 42:19, Search warrant issued at 11:55).

DeputyHeltonfurther testified at the Motionto Suppresshearingthat thefactsset forth
inhisAffidavitin Support of Applicationfor SearchWarrant to Authorize Searchfor Evidence
accurately stated “the things [he] noticed when [he] first went into the house.” (Supp. Tr.
44:16-20). Deputy Helton then stated at the hearing that said itemsinclude “the cartridge, the
gun and the various other items, the blood on the carpet and the body.” (Supp. Tr.44:21-23).
The latter reference of cartridge and gun, however, was not included in Deputy Helton’s
aforementioned affidavit. (L.F.8-9). Deputy Y oung’ stestimony at thishearing only involved
the blood, hair and fingernail samples taken from Mr. Rutter.

Arguments were offered to the trial court by boththe State and Mr. Rutter. (Supp. Tr.
53:24-57:11). Mr. Rutter advised the trial court that his chief complaint was that exigent
circumstances were not present at the time the search of the home was conducted. (Supp. Tr.

55:6-12). The trial court overruled and denied Mr. Rutter’s Motion to Suppress Evidence.
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(Supp. Tr. 58:5-21).

At trial, evidence was adduced that Mr. Hinkle, the victim, cameto Mr. Rutter’s home
and inquired as to whether Mr. Rutter possessed any marijuana. (Tr. 612:7-8). Mr. Rutter
advisedMr. Hinklethat hedidnot have any, to whichMr. Hinkle stated that he had some money
and wanted to go buy some. (Tr. 612:21-22). Mr. Rutter advised Mr. Hinkle that he was
without transportation, and that Mr. Hinkle did not need to get high. (Tr. 613:1-2; 614:1-3).
Mr. Rutter testified that Mr. Hinkle then became agitated, (Tr. 614:5-6), and stated that Mr.
Rutter did not know what he needed. (Tr. 614: 1-3). Mr. Rutter advised him that if he was
going to get mad “he could just take his happy little ass home.” (Tr. 614:10-12). Mr. Hinkle
began to jump around and said “make mego home.” (Tr. 614:14-15). Mr. Rutter advised him
to sit down and relax, and Mr. Hinkle said no, make me go home. (Tr. 614:17-22).

Mr. Rutter testified that Mr. Hinkle then took a club and destroyed the lights in the
ceiling fan. (Tr. 616:1-2). Mr. Hinkle then used the club to destroy the window in theliving
room. (Tr.616:25; 617:1). Mr. Rutter asked Mr. Hinkle to “chill out,” (Tr. 617:21), and Mr.
Hinkle told him no. (Tr. 618:2). Mr. Hinklethen continued on hisviolent rampage and began
destroying the remainder of Mr. Rutter’ s home.

Mr. Rutter also testified that, during this rampage, he was attacked by Mr. Hinkle and
suffered physical injuries. In fact, the testimony included that Mr. Hinkle kicked Mr. Rutter
in the kidneys while Mr. Rutter was on his hands and knees on the floor, (Tr. 622:16-17),
punchedhiminhiseye, (Tr.623:8-9), and kicked himinthe head. (Tr.623:11-12). Inaddition

to causing these physical injuries, Mr. Rutter testified that Mr. Hinkle displayed a knife and
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destroyed Mr. Rutter’ swaterbed. (Tr. 616:11-636:19). At trial multiple witnesses testified
to the destruction and disarray of Mr. Rutter’s home. For example, Mr. Charles Warren, an
emergency medical technician that respondedto the dispatch, testifiedthe home wasin “total
disarray, | mean things were broken and slashed.” (Tr. 303:4-5). It was also uncontested at
trial that Mr. Hinkle's blood contained near toxic levels of Butalbital, a prescription
medication, at the time of hisdeath. (Tr. 453:22).

The State presentedthe testimony of Charles Warren, anemergency medical technician
that responded to the scene. (Tr. 287:13; 288:16). Mr. Charles Warren testified that his
partner, GinaWarren, accompanied himto the scene, (Tr. 289:4-6), and that Ms. GinaWarren
treated the injuries suffered by Mr. Rutter. (Tr.294:22-23;295:9-10). Mr. Charles Warren
testifiedthat therewas“aninchto two inchlaceration” on Mr. Rutter’s cheekbone. (Tr. 295:9-
10). Ms. Gina Warren testified that Mr. Rutter also suffered an injury to his forehead, (Tr.
761:10-11), and appeared to be in shock. (Tr.761:21). Pastor Donald Dement was another
State witness that testified that Mr. Rutter appeared to be beat up and “had cuts on his face.”
(Tr.258:17-20). Once again, Jerry Mann, the State’ s witness and a deacon who accompanied
Pastor Dement to Mr. Rutter’s home, testified that Mr. Rutter’ s eye was already blue andthere
was a cut on Mr. Rutter’ s face underneath hiseye. (Tr. 285:3-5).

The evidence further established that Mr. Rutter suffers from a brain tumor and was
diagnosed with neurofibromentosis, and received social security disability due to these
physical problems. (Tr. 607:4-8). Moreover, Mr. Rutter testified that he has areal fear of

being struck in his head because of the locationand severity of the brain tumor. (Tr. 607:19-
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21).

Evidence was also presented that, in the midst of this rampage and attack against Mr.
Rutter and destroying Mr. Rutter’s home, Mr. Hinkle said “I’ m going to finish the job and I'm
goingto kill you.” (Tr.651:23-24). Mr. Hinklethenstartedtowards the closet wheretwo (2)
.22 rifles and one (1) loaded .12 gauge shotgun were kept. (Tr. 636:25; 637:3). Mr. Rutter
repeatedly asked Mr. Hinkleto stop, Mr. Hinkledid not stop, but rather continued towards the
closet. (Tr.653:1-2). At thispoint,andbelievingthat Mr. Hinkle would kill him, Mr. Rutter
testifiedthat he “knew[he] was going to die,” whenMr. Hinkle bent over inthe closet and went
to the location where the guns are kept, Mr. Rutter was forced to shoot Mr. Hinkle. (Tr.
653:3-25; 654:1-15). From the moment Mr. Hinkle utters his deadly threat to the time that
the one (1) fatal shot isfired only seconds elapsed. (Tr. 653:11).

The evidence al so establishedthat Mr. Rutter, after Pastor Dement and Jerry Mann and
othersarrivedat hishouse, was overheardtelling Mrs. Joan Hinkle, Mr. Hinkle sgrandmother,
that “he was going for agunor he was, that | had to defend myself or something like that.” (Tr.
252:2-4). Mr. Mann testified that Mr. Rutter, while awaiting the arrival of law enforcement
officers, statedthat they had afight and Mr. Rutter had to kill him for fear of hisown life. (Tr.
279:6-7).

DeputyHelton, at trial, testifiedonceagainconcerningthe searchof Mr. Rutter’ shome.
Deputy Helton testified that he was dispatched to Mr. Rutter’s home in connection with a
shooting. (Tr. 305:25; 306:1). Deputy Helton testifiedthat he wasinformed by Mr. Charles

Warren, an emergency medical technician that there was a man inside that was shot (Tr.
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306:16-17), but further stated that Deputy Helton was then informed that the maninside was
dead. (Tr. 306:20). Deputy Helton, once again, testified that no one was present inthe home
a the time of hisarrival. (Tr. 308:4). After receiving thisinformation, Deputy Helton then
entered Mr. Rutter’ s home, observedMr. Hinkle’ s condition, thenexitedthe home and secured
theresidence. (Tr. 308:8-10). Attrial, once Deputy Helton began to discuss his search of the
home, Mr. Rutter objectedto thistestimony and evidence. (Tr. 313:1-9). Thisobjectionwas
overruled by the trial court, and Mr. Rutter’s request that this objection be continuing and
“constitutionalized” was granted.! (Tr.313:11-14). Deputy Helton testified that only after he
secured the residence did he begin the search in question, including the search of the closet
located in Mr. Rutter’shome. (Tr. 316:2-15). However, Deputy Helton testified that he did
not observe any firearms located within the confines of this closet (Tr. 316:2-15). Deputy
Heltontestifiedthat this search of the closet occurredduring “the middle of the search.” (Tr.
329:2-3).

Deputy Helton further testified that the interior of the home was dark, and that the
overhead lights were broken. (Tr. 320:2-9). Moreover, the interior of the closet was also

dark. (Tr. 326:10-12).

1

Prior to trial, Mr. Rutter filed his Stipulation, or inthe Alternative Motion of Defendant for
Approva of Court as to Request for Objections during Trial to be “ Constitutionalized” or
“Federalized.” (L.F.77). Said Motion, for efficiency and preservation of therecord, setsforth
the basis of a defendant’s objections where said objection is “constitutionalized” or

“federalized.” The State consented to this Motion and same was ordered by the Court.
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Deputy Young testified at trial that hetook part inthe search of Mr. Rutter’s home. (Tr.
484:12-15). Deputy Young stated that he thoroughly examined the interior of the closet in
question. (Tr. 485:3-9). He, like Deputy Helton, also testified that the interior of the closet
was dark. (Tr. 490:13). Deputy Young stated that during this search he measured the area
surrounding the closet as well as the closet itself. (Tr. 495:13-18). In fact, Deputy Y oung
testified that he actually crawled into the closet, on his hands and knees, and used a mag
flashlight in order to examine the interior of this closet. (Tr. 485:10-15). Deputy Y oung
testified that no weapons or firearms were found in this closet. (Tr. 485:21-23).

Mr. Rutter presented the testimony of Nelson Dean. Mr. Deantestified that he heard
of the shooting onthe police scanner, and respondedto Mr. Rutter’s home. (Tr.719:2-4). Mr.
Dean testified that he entered the home with Gina Warren, an emergency medical technician
that respondedto the dispatch. (Tr.721:8). Hetestified that GinaWarren checked Mr. Hinkle,
and discoveredno pulse. (Tr. 722:15). At thistime no law enforcement official was present.
(Tr.723:13). Mr. Dean testified that he found three (3) gunsin the closet in question, and
identified same at trial. (Tr. 725:7-24).

Mr.Deanfurther testifiedthat he stayedat Mr. Rutter’ s homeuntil thelaw enforcement
officers were through with their search of the house, and once the home was released by the
police officers, he and others began to board up the house due to the broken windows. (Tr.
727:15-16). Mr. Dean testified that he removed the guns from the closet during the boarding
up process (Tr. 728:16), and transferred the custody of these guns to Billy Joe Luten, Mr.

Rutter’ s step-father. (Tr. 728:21).
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Archie Warren testified that he, like Mr. Dean, heard the information over the police
scanner and responded to Mr. Rutter’shome. (Tr. 737:8). He also testified that at the time
of hisarrival, no police officerswereyet present. (Tr.739:1-2). Hetestified that he entered
Mr.Rutter’ shomewhenthe ambulance crew entered said home. (Tr. 739:15-16). Mr. Warren
testified that he also observed three (3) long guns in thiscloset. (Tr. 742:15). Mr. Rutter
presented similar testimony from GinaWarren (Tr.758:12), DonaldWright (Tr.785:15-16),
Doug Bond (Tr.793:23), and Billy Joe Luten (Tr. 802:13-14).

Dr. Carl Rothove, acriminalist with the Missouri Highway Patrol Crime Laboratory,
testified to bullet patterning tests he conducted with the .9mm weapon in question. (Tr.
361:21-25). Dr. Rothovetestified that the bullet patterning, presented in State’ s Exhibits 28,
was created by firing the weapon a various distances. (Tr. 363:23). Dr. Rothove further
testified that when he created these bull et patterns the weaponwas not fired at various angles,
but rather was fired only horizontally or straight-forward. (Tr. 369:11:13).

Dr. Rothove further opined that in order to accurately determine the distance from
which aweapon was fired when same is fired a an angle, the recreation of the event would
requiremultipletesting inorder to reproduce the same patternand “quite afewvariables” must
be considered. (Tr. 370:1-6). Dr. Rothove, whenquestioned whether the width of the pattern
alone may be used to determine distance, testified“that isa good place to start to look at and
then take into consideration the variables that could be encountered.” (Tr. 372:6-8).

Dr. Deideker testified at the trial in this matter that he conducted the autopsy of Mr.

Hinkle. (TR. 403:6). In conducting this autopsy, Dr. Deideker testified that he observed
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powder tattooing on Mr. Hinkle’' s head near the entry point of the bullet injury. (Tr. 409:22-
25). Hetestified that the size of this tattooing was approximately four (4) inches by two (2)
inches (Tr. 410:17-18), and that the shape was “anellipsoidor arectangle.” (Tr. 410:21-22).

The testimony further indicatedthat these shapes can be caused by the bullet entering
the body at a slight angle. (Tr. 411:25; 412:1-14). Dr. Deideker testified that the bullet
traveled on an angle, which was a slightly right to left path and slightly upward. (Tr. 412:20-
21).

The State then attempted to have Dr. Deideker review Dr. Rothove’ s bullet patterning
test resultsinan attempt to show the distance that the weapon was from Mr. Hinkle' s head at
thetimeit wasfired. (Tr. 415:24-25;416:1-3). Mr. Rutter objected to thistestimony on the
basis of Dr. Rothove’ s testimony and Dr. Deideker’ s lack of qualifications. (Tr. 416:4). Dr.
Deideker further testified that bullet patterning is not hisfield of expertise, andthat he is not
acriminalist. (Tr.422:10-14). The Court allowed Dr. Deideker to ultimately opine that the
gun in this matter was fired four (4) to eight (8) inches from Mr. Hinkle's head. (Tr. 432:9-
15).

It was uncontested by both the State and Mr. Rutter that present in Mr. Hinkle's body
wasButalbital at alevel of 6.3 microgramsper milliliter. (Tr.453:22; 537:1-2). Dr. Deideker
further testified as to the effects of Butalbital. (Tr. 435:4). Mr. Rutter timely objected to Dr.
Deideker’s testimony as to the effects of this drug on the common person, (Tr. 436:6-8),
however, thetrial court overruledsaidobjection. (Tr.436:15). Dr. Deideker testified that the

specificcharacteristicsof anindividual with6.3 microgramsper milliliters of Butalbital would
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be sedation and drowsiness, and not violent behavior. (Tr. 437:3-16). Once again, Dr.
Deideker candidly admittedthat he is not an expert inthisparticular field, (Tr.442:8), and that
his testimony was basedononly referring to two (2) separate medical texts. (Tr. 438:13-16).

The State presented the testimony of Dr. Christopher Long, who is a forensic
toxicologist, but who has not witnessed any individual sactually suffering from an overdose of
Butalbital. (Tr.443:20). Dr. Long testified that anindividual with alevel of 6.3 micrograms
per milliliter wouldnot be anindividual that isviolent, confused and agitated, (Tr.461:20), but
would rather be sedate and a couch potato. (Tr. 462:8-11).

Mr. Rutter presented Dr. Martinez as witness, who testified that he is a clinical
toxicol ogist andapharmacol ogist, who isaprofessor at the St. L ouis College of Pharmacy and
also engagesinthe clinical practice of toxicology. (Tr.529:3-7). Dr. Martinez also testified
that he is Board Certified in Clinical Toxicology (Tr. 529:25), which is an accreditation
bestowedupon him only after passing required examinations and treating anumber of patients.
(Tr. 530:2-3).

Theevidenceal sodemonstratedthat Dr. Martinezholdsfour (4) college degrees, which
include a Doctorate of Pharmacology, Masters Degree in Pharmacology, Masters Degreein
Hospital Pharmacy, and a Bachelor of Science Degree in Pharmacy. (Tr. 530:10-17). Dr.
Martinez, at the time of trial, taught, among others, aclinical medicine course “that deals with
differential diagnosis between atoxin or pathology condition.” (Tr.531:8-16). Dr. Martinez
a the time of trial had thirty-two (32) papers published and sixty (60) papers published at

National and International meetings. (Tr. 532:3-7). Dr. Martinez was also a member of the
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Society of Toxicology and American College of Toxicology, and the Society for
Pharmacology and Experimental Therapeutics. (Tr. 532:10-16). Dr. Martinez had been
directly involved with approximately 30,000 patients and assisted in their treatment. (Tr.
537:19-22). Dr. Martinez had also testified asan expert in both Missouri and I1linoison more
than 100 different occasions, and, prior to the present case, was never rejected as an expert by
any trial court. (Tr.533:2-19). Dr. Martinez testified that he had observed individuals with
similar levelsof thisdrugto appear as they were severely intoxicated and act in an aggressive
manner. (Tr.541:13-16; Tr. 542:4-7).

It was uncontestedthat Dr. Martinez was not alicensed toxicol ogist and that thereisno
license for toxicology. (Tr.53519-23). Mr. Rutter offered Dr. Martinez to the court as an
expert, but the State’ s objection to this offer was sustained by the trial court, in the presence
of thejury. (Tr. 535:24-25; 536:1-2).

Additionally, throughout the testimony of Dr.Martinez, thetrial court placedsubstantial
limits on the areas he may testify. The questions asked of Dr. Martinez and the objections
sustained by thetrial court are asfollows:

a 6.3 micrograms per milliliter, that is correct. (Tr. 537:1-2).

Q: Okay, and isthere a significance to that level? (Tr. 537:3-4).

A: Yesthereis. (Tr.537:5).

Q: And what would that be? (Tr. 537:6).

Objection:  1’'m going to object to that your honor, if he's not been accepted as an

expert how can he draw a conclusion? (Tr. 537:7-9).
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COURT: Objection is sustained. Would you rephrase your objection [sic] about
the significance, it might be difficult of the doctor to answer about the

significance. (Tr.537:10-13).

Q: In the case of someone who had ingested and whose measurement of the
concentration level would be at 6.3, would that make a difference as to the
possible side effects? (Tr. 539:24-25; 540:1-2).

Objection:  1’'m going to object again your honor. Now we're starting to talk about

specifics and | don’t think he's qualified to talk about specifics. (Tr.
540-3-5).

Defense: Judge, he' sdealt in this particular drug before. He has observed people
onit. He'sboard certified in toxicology. (Tr. 540:6-8).

COURT: The Court is not quarreling with what you just stated and the way you
have formed your question. I’m going to sustain the object if you'll
rephrase your question. The Court is not saying that he is not qualified
at all, if you'll rephrase your question please. (Tr. 540:9-14).

Q: Have you observed specific effectsand and[sic] side effectsinpeople that you
have treated or been in contact with, with a level consistent with 6.3? (Tr.
540:15-17).

Objection:  Same objection. (Tr. 540:18).

COURT: Andits sustai ned because the witness has testified that he isnot licensed
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Defense:

COURT:

physicianso | don’t ... (Tr. 540:19-21).

He's also testified that he has observed individuals in the E.R. (Tr.
540:22-23).

Y our question was did he treat, well did he observe and | think you said

treated. (Tr. 540:24-25).

Q: Doesit have any effect with suppression of REM sleep? (Tr. 542:8-9).

A: Barbiturates do suppress REM sleep. (Tr. 542:10).

Objection:

Defense:

Objection:

COURT:

Your honor, I'm going to object and ask that that answer be stricken.
We're talking about Butalbital, not all barbiturates. As part of my
objectionhereiswe’ regeneralizing and I’'m afraid that will leave [sic] to
misunderstanding. (Tr. 542:11-15).

Judge he's already talking interms of this particular drug. (Tr. 542:16-
17).

He said barbiturates. (Tr. 542:18).

Objection issustained. (Tr. 542:19).

Mr. Rutter,during his case-in-chief, al so requested the introduction of certainspecific

acts of violence by Mr. Hinkle. (Tr. 664:18-25; 665:1-6). Prior to thisrequest, Mr. Rutter
filedhisMotioninLimine requesting that he be allowedto introduce these specific acts. (L.F.
83). During an in camera hearing, Mr. Rutter’s motion was heard, Mr. Rutter testified (Tr.

576:3-683:10) and Steven Craigmiles’ testimony wasreceived. (Tr. 568:8-575:16).
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Mr.Craigmilestestifiedthat,inJune of 1998 (Tr.570:22-24), he was attacked, without
provocation, by Mr. Hinkle and was struck three (3) separate times in the face and head area.
(Tr.573:5-17). Mr. Rutter testified that he was aware of the details of this specific attack by
Mr.Hinkle (Tr.577:12-14). Infact, Mr. Rutter also testified that Mr. Hinkle would brag about
thisincident, and had done so as recently as two (2) months prior to the shooting in question.
(Tr. 581:24-25).

Thetrial court found the evidence offered not too remote in time (Tr. 583:22 and Tr.
585:2-6), but nonethelessrefused Mr. Rutter the opportunityto present these acts of violence
in his case-in-chief because the Court didnot believe it was of sufficient quality. (Tr.583:15-
25; 584:1-9 and 589:14-17).

The State al so offered the testimony of Tony Cole, thecoroner. Histestimony included
the claim that he found inMr. Rutter’ s home abottle of prescription medicationthat belonged
to KennethRutter. (Tr. 382:22-24). This prescription medication was Butalbital (Tr. 383:2-
4), which had been filled the day prior but there were only three (3) pills remaining. (Tr.
383:15-20). Kenneth Rutter isMr. Rutter’ sgrandfather who diedin1998. (Tr. 387:1-3). Mr.
Colefurther testifiedthat he did not seize this prescription bottle, with the purported name of
KennethRutter, because the arresting officerstook thisbottleto thejail withMr. Rutter inthe
event that Mr. Rutter needed his medication. (Tr. 384:8-10).

Despitethe fact that Mr. Rutter’ s medi cationwas takenwith him whenbeing takeninto
custody, the State, based upon Mr. Cole’ s testimony, cross-examined Mr. Rutter about filling

prescriptionsin his “dead uncle’s name down in Poplar Bluff.” (Tr. 670:25; 671:1-2). The
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State further argued in closing the following:
Tony Cole said he died between 11:00 and 2:00. Well, he told
you that was an estimate, didn’t he. Y et somehow that becomes
the Holy Grail to hear the defense tell it. However, thereis one
things [sic] that he remembersvery clearly that he told you about.
That isthe Butalbital prescriptioninthe name of KennethRutter,
the dead uncle of the Defendant that had been filled within 48
hours prior to the scene and only had two (2) or three (3) tablets
left. Now that’'s real suspicious to me, particularly when you
consider you have a near toxic level of Butalbital in the victim.

(Tr. 890:2-13).

The jury instruction conference was approximately two (2) hours in length. (Tr.
843:14). During this instruction conference, Mr. Rutter advised the Court that he would
request an instruction of voluntary manslaughter in that he believed evidence was introduced
that gave riseto sudden passionarising from adequate cause, and therefore thisinstructionwas
proper. (Tr. 846:23-25; 847:1-2). The State objected to this instruction, and stated that
“involuntary manslaughter” may not be submitted where the issue of self-defenseis presented.
(Tr. 847:4-20). The trial court adopted the State’s position and refused the tendered
instruction. (Tr. 848:2-6). Theinstruction was made part of thetrial court’ sfile, and labeled
as Instruction No. A. (L.F. 106).

At the hearing on Mr. Rutter’s Motion for New Trial, Tony Cole's testimony was
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presented. Mr. Cole testified that his identification of the name of Kenneth Rutter on this
prescription bottle was in error, when he in fact meant CharlesRutter. (Tr. 922:11-19). Mr.
Cole further stated that “I made an error in my report, yes, and | would have to say that the
prescription | believe was for Charles Rutter.” (Tr. 922:24-25; Tr. 923:1). Mr. Cole stated
that “It was Mr. Rutter’ s prescription and | believe that they took that to jail.” (Tr. 925:6-7).

Thus, this appeal follows.
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THE TRIAL COURT ERRED IN ADMITTING THE TRIAL TESTIMONY OF
DEPUTY CHUCK HELTON AND DEPUTY BRIAN YOUNG REGARDING THE
OBSERVATIONS MADE AND ADMITTING EVIDENCE SEIZED DURING
THEIR WARRANTLESS SEARCH OF MR. RUTTER'SHOME, INCLUDING,
BUT NOT LIMITED TO, THEIR EXAMINATION OF THE INTERIOR OF A
CLOSET LOCATED IN SAID HOME WHERE THIS ILLEGAL SEARCH
RESULTEDINTHEIRCLAIMED OBSERVATIONTHATNOWEAPONSWERE
PRESENT IN THAT SAMECLOSET, INTHAT SAID WARRANTLESSSEARCH,
EXAMINATIONAND SEIZUREWASONLY CONDUCTED AFTERTHEHOME
WASSECURED BY THE OFFICERSPRESENT ANDNOEXCEPTIONTO THE
SEARCHWARRANTREQUIREMENTWASAPPLICABLE,ANDTHEREFORE
THISWARRANTLESS SEARCH AND THE OBSERVATIONSMADE THEREIN
VIOLATED DEFENDANT’'S RIGHTS PROVIDED BY THE FOURTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION
AND ARTICLE I, SECTION 15 OF THE MISSOURI CONSTITUTION AND HIS
FIFTH AND FOURTEENTH AMENDMENT RIGHTS PROVIDED IN THE
UNITED STATES CONSTITUTION AND ARTICLE I, SECTION 10 OF THE
MISSOURI CONSTITUTION.
Thefirstissue that Mr. Rutter presents to this Court is whether the trial court erred in
admitting the testimony of Deputy Chuck Heltonand DeputyBrianYoungasit relatesto items

seized and areas searched after Mr. Rutter’ s home was secured and no exigent circumstances
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were present. More specifically, whether the trial court erred in allowing these officers to
testify that there were no weapons in Mr. Rutter’s living room closet, which was only
discovered during the aforesaid warrantless search. It is Mr. Rutter’s contention that said
search and the observations made therein were obtained unlawfully and in violation of Mr.
Rutter’s rights against unreasonable searches and seizures, and therefore should have been
suppressed by the trial court and not admitted over Mr. Rutter’ s objections.

The standard of review that an appellate court must employ in reviewing atrial court’s
denial of a defendant’s motion to suppress is whether there exists sufficient evidence to

support the trial court’ sfinding. Statev. Galicia 973 S.W.2d 926, 930 (Mo. Ct. App. 1998).

Theexistenceof these weaponsinthe closet or the claimed non-existence of samewas
integral to the jury’ s verdict and determinationas the primary issue presented is whether Mr.
Rutter acted in self-defense. In other words, if the search of the closet wereillegal then the
officer’s claimed observations and testimony that no weapons wereinthe closet would not be

admitted at trial. State v. Johnston, 957 S\W.2d 734, 742 (Mo. 1997) (stating that “[w]hen

considering a warrantless search and seizure, the analysis of its‘reasonableness’ begins--but
certainly doesnot end--withtheinquiry whether the police arelawfullyinthe placefromwhich

they seize the evidence”); State v. Wright, 30 S.W.3d 906, 910 (Mo. Ct. App. 2000) (holding

that “[w]hen we consider whether a warrantless search and seizure is reasonable under the
fourth amendment, we begin our analysis by inquiring if the police are lawfully in the place
from which they seized the evidence”).

Mr. Rutter will present to this Court the testimony adduced at both (1) the motion to
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suppress hearing and (B) the trial.
(A) MOTION TO SUPPRESSHEARING

Inthe caseat bar, Mr. Rutter’s Motionto Suppress Evidencewas heardon May 9, 2000.
(Supp. Tr.2). The State presented the testimony of Deputy Chuck Helton (Supp. Tr. 25:20) and
Deputy Brent Jones. (Supp. Tr. 48:9). Deputy Helton stated that he was dispatched to Mr.
Rutter’s home in reference to ashooting, and arrived at the home at approximately 1:45 p.m..
(Supp. Tr. 26:10-13). Upon his arrival he was informed by Charles Warren, a South Iron
Ambulance employee, that there was only one individual inside the house, that he sustaineda
fatal gunshot would, and that said individual was in the bathroom. (Supp. Tr. 26:19-22).
Deputy Helton examinedthe individual inthe bathroom (Supp. Tr.26:24), observedthat he was
lying in the bathtub with what appeared to be a bullet wound (Supp. Tr. 27:4-7), and then
secured the home. (Supp. Tr. 27:18).

Deputy Helton, after securing the residence, re-enteredthe home and searched same.
(Supp. Tr. 28:3). Deputy Helton further testified at this Motion to Suppress hearing that the
facts set forth in his Affidavit in Support of Application for Search Warrant to Authorize
Search for Evidence accurately stated “the things [he] noticed when [he] first went into the
house.” (Supp. Tr. 44:16-20). Deputy Helton then stated that said itemsinclude*the cartridge,
the gun and the various other items, the blood on the carpet and the body.” (Supp. Tr. 44:21-
23). Thelatter reference of cartridge and gun, however, was not included in Deputy Helton’s
aforementioned affidavit. (L.F. 8-9). Nonetheless, no mention whatsoever is made that

Deputy Helton searchedthe interior of the closet during hisinitial entry, nor isthereaclaim
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that the contents of this closet were observed in hisplain view.

Deputy Youngtestifiedat thishearing, but his testimony did not containany claim that
he searched the home and/or Mr. Rutter’ s closet. (Supp. Tr. 48:9). Thesearch of Mr. Rutter’s
home lasted approximately three (3) hours. (Supp. Tr. 29:24-25and 30:1-3, applied for search
warrant after release of home) (Tr. 39:9, warrant issued approximately five (5) hours after
release of home) (Tr.42:19, search warrant issued at 11:52). See also (Deputy Young Tr:
493:18-19 stating that search took “quite abit of time”). Thetrial court denied Mr. Rutter’s
motion to suppress following the conclusion of the hearing. (Supp. Tr. 58:5-21). It is Mr.
Rutter’s position that the trial court’s ruling should only be made within the context of the
motion to suppress hearing and the evidence adduced therein. If the State failed to present
sufficient evidenceor testimony during this hearing athereby justifying the warrantlesssearch,
then any and all items seized and any and all observations made following Deputy Helton’s
securing of Mr. Rutter’ s home should have been suppressed and not introduced at trial.

(B) TRIAL TESTIMONY

However, even if the testimony adduced at trial is examined in conjunction with the
motionto suppress hearing testimony, and viewedinalight favorableto the trial court’ sruling,
Mr. Rutter’ s position continues to possess merit. Deputy Heltontestifiedat trial that he was
dispatched to Mr. Rutter’s homeinconnectionwithashooting. (Tr. 305:25; 306:1). Deputy
Heltonagaintestifiedthat he wasinformedby Mr. Warren that there was aman inside that was
shot, (Tr. 306:16-017), but further stated that he was informed that this man was dead. (Tr.

306:20). Hetestified that noindividual, other than the victim, wasinside the house at thetime
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of hisarrival. (Tr. 308:4). After receiving thisinformation, Deputy Helton thenentered Mr.
Rutter’s home, observed Mr. Hinkle’'s condition, exited the home and secured the residence.
(Tr. 308:8-10).

Deputy Helton began to testify to his search of the home, the observations he made
therein, the seizure of certain items of evidence, and Mr. Rutter objectedto the admission of
same based upon the issues raised in his Motion to Suppress. (Tr. 313:1-9). Thetrial court
overruled Mr. Rutter’s objection but granted his request that his objection be continuing and
this objection was “ constitutionalized”. (Tr. 313:11-14). Deputy Helton testified that only
after securing the home and hisreentry into same did he beginto examine the contents of Mr.
Rutter’ s closet, and that hissearchdidnot discover any firearmsinsaidcloset. (Tr 316:2-15).
Deputy Helton testified that he did not examine the interior of the closet until approximately
“the middle of the search.” (Tr. 329:2-3). Deputy Heltonfurther testifiedthat the interior of
the home was dark, and that the overhead lights were broken. (Tr. 320:2-9). Moreover, the
interior the closet was also dark. (Tr. 326:10-12).

Deputy Young also testifiedat trial, however, andin contrast to his previous testimony
at the motionto suppress hearing, he nowtestifiedthat he took part in a search of Mr. Rutter’s
home. (Tr. 484:12-15). More specifically, Deputy Young testified that he thoroughly
examinedtheinterior of the closet inquestion. (Tr. 485:3-9). Deputy Y oung testified that the
closet was dark. (Tr. 490:13). Deputy Young also testified that he measured the area
surrounding the closet as well asthe closet itself. (Tr. 495:13-18). In fact, Deputy Y oung

testified that he actually crawled into the closet, on his hands and knees, and used a mag
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flashlight in order to examine the contents of this closet. (Tr. 485:10-15). Deputy Young
testified that no weapons or firearms were found in this closet. (Tr. 485: 21-23).

Mr. Rutter testified that two (2) .22 rifles and one (1) loaded .12 gauge shotgun were
inthe closet at the timeMr. Hinklereachedinto the closet, after Mr. Hinklethreatenedto kill
Mr. Rutter, and it was at that time Mr. Rutter shot Mr. Hinkle. (Tr. 636:25; 637:1-3).

Nelson Dean testified that he heard of the shooting on the police scanner, and
responded to Mr. Rutter’shome. (Tr.719:2-4). Mr. Dean testified that he enteredthe home
with Gina Warren, an emergency medical technician, who responded to the dispatch. (Tr.
721:8). Hetestified that Gina Warren examined Mr. Hinkle and discovered no pulse. (Tr.
722:15). At thistime no law enforcement official was present. (Tr. 723:13). Mr. Dean
testifiedthat he found three (3) gunsinthiscloset, andidentifiedsameattrial. (Tr. 725:7-24).

Mr. Dean further testifiedthat he stayedat Mr. Rutter’ shome until the law enforcement
officers were through with their search of the house, and once the home was released by the
police officers, he and others began to board up the house due to the broken windows. (Tr.
727:15-16). Mr. Deantestifiedthat he removedthe guns from the closet during the boarding
upprocess (Tr.728:16), and transferred custody of these gunsto Billy Joe Luten, Mr.Rutter’s
step-father. (Tr. 728:21).

Archie Warren testified that he, like Mr. Dean, heard the information over the police
scanner and responded to Mr. Rutter’shome. (Tr. 737:8). He also testified that at the time
of hisarrival, no police officerswereyet present. (Tr.739:1-2). Hetestified that he entered

Mr. Rutter’ s home whenthe ambulancecrew enteredsaidhome. (Tr. 739:15-16). Mr. Warren
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testified that he also observed three (3) long gunsin thiscloset. (Tr. 742:15).

Mr.Rutter presented similar testimony from GinaWarren(Tr.758:12), DonaldWright
(Tr. 785:15-16), Doug Bond (Tr.793:23), and Billy Joe Luten(Tr.802:13-14). Thejury was
instructed in this matter as to self-defense in Instruction Number Six (6) (L.F. 97-98) and
Instruction Number Eight (8) (L.F. 100-101).
(C) ANALYSIS

Onceagain, the narrow issue that Mr. Rutter presents to this Court is whether Deputy
Helton’s and Deputy Y oung’ s testimony regarding their observations made during the search
of Mr. Rutter’s closet constitutes an unreasonable search inviolation of Mr. Rutter’ s Fourth
and Fourteenth Amendment rights. The crux of Mr. Rutter’s complaint is the receipt and
admission of this testimony and their conclusions drawn from their unlawful search of the
closet where those same officers did not possess the authority or right to search same and
make the claimed observationthat no weapons were present inthe closet. It cannot be readily
contested that the jury’s decision in this case largely rested upon whether the weapons were
present in the closet, and the quality of these officers’ warrantless search is less than

satisfactory .

> Deputy Helton testified that it was possible certain items, including Mr. Rutter’s
.9mm pistol, were moved prior to being seized and photographed. (Tr. 323:5-8). Deputy
Helton testifying that it was possible, when confronted with his preliminary hearing
testimony, that he did not look in the closet and see the weapons. (Tr. 328:1-7; 332:9-12).

Also, additional items were missed during these officers’ warrantless search, including
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The Fourth Amendment of the United States Constitution and Article I, Section 15 of
the Missouri Constitution protect individuals from unreasonable searches and seizures. U.S.
Const. amend IV; Mo. Const. art. I, 8 15. The Fifth Amendment of the United States
Constitution and Article I, Section 10 of the Missouri Constitution guarantee a criminal
defendant that he shall enjoy due process of law. U.S. Const. amend V; Mo. Const. art.1,810.

Section 542.296 of the Missouri Statutes provides that “[a] person aggrieved by an
unlawful seizure made by an officer and against whom there is a pending criminal proceeding
growing out of the subject matter of the seizure may file a motion to suppress the use in
evidence of the property or matter seized.” (1974). The term “matter” is defined as
“substantial facts forming basis of claim or defense; facts material to issue; ... transaction,
event, occurrence.” Blacks Law Dictionary 6™ Ed. (1990). Therefore, it is clear that an

officer’s claimed observation is a “matter” that is subject to suppression. See Arizona v.

Hicks, 480 U.S. 321, 107 S.Ct. 1149, 94 L .Ed.2d 347 (1987) (holding that by taking action,
unrelated to the objectives of the authorized intrusion, which exposed to view concealed
portions of the apartment or its contents, did produce a new invasion of respondent's privacy
unjustified by the exigent circumstance that validated the initial entry).

It is axiomatic that asearch conductedin violationof the Fourth Amendment mandates

white towels with blood on them and bloody clothing (Tr. 710:21-23), bone handled knife
in the home (Tr. 712:20-25), and a samurai sword in the home. (Tr. 673:13). Also, the
three (3) long guns, whose contested existence, which were critical in Mr. Rutter’s

defense.
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the exclusion from evidence the results of that search pursuant to the fruit of the poisonous

tree doctrine. State v. Miller, 894 S.W.2d 649, 654 (Mo. 1995) (holding that “[g]enerally,

evidence discovered and later found to be derivative of aFourth Amendment violation must be
excluded as fruit of the poisonoustree”). Itisequally axiomatic that a warrantless search of
anindividual’s homeis per se unreasonable unless the search satisfies certain exceptionsto

the warrant requirement. State v. Epperson, 571 S.W.2d 260, 263 (Mo. 1978).

“Among the exceptions [to the search warrant requirement] are searches incident to a
valid arrest, searches of cars stopped on aroad, seizures of evidence in plain view, stop and
frisk searches, searches with consent, searches to prevent destruction of evidence, searches
to prevent the flight of acriminal, and searchesinresponseto aneedfor help.” Epperson, 571
S.W.2d at 263.

ThisCourt recognizedin Statev. Childress, 828 S.W.2d 935,942 (Mo. Ct. App. 1992),

by its citation to State v. Olds, 603 S.W.2d501, 506 (Mo.1980), that “[b]y its clear language
Section 542.296.6 places ‘the burden of going forward with the evidence and the risk of
nonpersuasion’ on the state ‘to show by a preponderance of the evidence that the motion to
suppress should be overruled.”” Thus, it isthe duty of the Stateto justify a warrantless search
by presenting evidencethat qualifies as an exception to the searchwarrant requirement. State
v. Ritter, 809 S.W.2d 175,177 (Mo. Ct. App. 1991) (stating that “[t]he burden is on the state
tojustifyawarrantlesssearchand to demonstrate that it fall swithinan exceptionto the warrant
requirement”).

It isuncontested that awarrant wasnot obtained nor appliedfor at the time of the search
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of the closet. It is equally uncontested that Mr. Rutter did not consent to the search in
question. (Supp. Tr. 34:1-3). Most importantly, it isuncontested that theinterior of the closet
wassearched, for thefirst time, after the home was secured and during the middle of the search
of the homefollowing the officers’ re-entry into same, and that the contents thereinwere not
inplainview as Deputy Y oung required a flashlight to see therein and crawled into this closet
on his hands and knees.

Mr. Rutter concedes that some of the items seized and observations made by the law
enforcement officers arguably fall within the exigent circumstances and accompanying plain
view exceptionto the search warrant requirement. Mr. Rutter’s complaint isnot with Deputy
Helton's original entry into Mr. Rutter’s home, nor is it with the officers’ seizure of items
discovered in plain view during said initial entry. However, the State failed to introduce
evidence at the motionto suppress hearing and/or at trial to justify the thorough searchof Mr.
Rutter’ s home and the closet in question, including Deputy Y oung’s crawling into the closet
on his hands and knees using a mag flashlight to aid his sight.

EXIGENT CIRCUMSTANCES

An exceptionto the warrant requirement isexigent circumstances. Thus, apreliminary
determinationwhether exigent circumstanceswere present at the timethe cl oset was searched
must be made. If the State established that exigent circumstanceswere present, then the search
was permissible. However, if exigent circumstances were no longer present, the results and
observations made during this search render that search illegal and the fruits thereof must be

suppressed. Exigent circumstances is “a condition which permits dispensing with the
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requirement of awarrant for asearch only as long as the condition exists.” Search and
Seizure 3"Ed. § 14.1(2000) (emphasis added). This exception to the warrant requirement is
only applied“wherethe societal costsof obtaining awarrant, such as danger to law officers or
therisk of lossor destruction of evidence, outweighthereasonsfor prior recourse to aneutral

magistrate.” Arkansasv. Sanders, 442 U.S. 753, 759, 61 L.Ed 2d 235, 99 S.Ct. 2586 (1979)

overruled on other grounds by Californiav. Acevedo, 500 U.S. 565, 114 L .Ed 2d 619, 111

S.Ct.1982 (1991); Seealso Torres v. Puerto Rico, 442 U.S. 465, 472 (1979) (stating that “a

warrant isnormally a prerequisite to a search unless exigent circumstances make compliance

with this requirement impossible’) (emphasis added).

A warrantless search of a home where akilling occurred, but exigent circumstances

terminated prior to the search in question, was heldto be unlawful in Mincey v. Arizona, 437
U.S. 385, 395 (1978). In that case, alaw enforcement official was killed during acontrolled
buy of narcotics from the defendant. 1d. at 387. Thelaw enforcement officers, following the
shooting, located other individuals in need and then subsequently secured the home. 1d. At
388. However, following the securing of the home, the law enforcement officers then began

an extensive search of the defendant’ s home. 1d. at 389.

The United States Supreme Court recognized that warrantless searches based upon
exigent circumstances “must be ‘strictly circumscribed by the exigencies which justify its

initiation.”” I1d. at 393. The Court further recognized that:

Except for the fact that the offense under investigation was a

homicide, there were no exigent circumstances in this case, as,
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indeed, the Arizona Supreme Court recognized ... There was no
indication that evidence would be lost, destroyed, or removed
during the time required to obtain a search warrant. Indeed, the

police guard at the apartment minimized that possibility.

Id. at 394. The Court ultimately heldthat the search was unconstitutional, and did not satisfy
the exigent circumstances exception because the exigency was not present at the time the

search was conducted. 1d. at 393.

The United States Supreme Court in Thompson v. Louisiana, 469 U.S. 17 (1984),

reaffirmed its holding in Mincey. In Thompson, the defendant telephoned her daughter and

conveyed to her that the defendant took her husband’ s life and wasinthe process of taking her
own lifeaswell. Id. at 18. Thedefendant’ sdaughter contacted emergency personnel who later
arrived at the defendant’s home. 1d. These emergency personnel, including police officers,
entered the homeanddiscoveredthat the husband was dead and the defendant was unconscious.

Id. The defendant was then immediately taken to the hospital for treatment. 1d.

In Thompson, the testimony indicated that the first officers on the scene conducted a
search of the premises for other victims or suspects and secured the home, but no evidence
was discovered nor seized at that point intime. 1d. at 19. Thirty-five (35) minutes later two
(2) homicide investigators conducted a “general exploratory searchfor evidence,” which was
approximately two (2) hoursin length. 1d. Thisgeneral search produced a pistol, atorn up
note, and another letter believed to be a suicide note. 1d. These items were admitted at trial

over the defendant’ s objections. Id.
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The ThompsonCourt recognizedthat “[a]lthough the homicide investigatorsinthiscase
may well have had probable cause to search the premises, it is undisputed that they did not
obtain awarrant.” Id. a 20-21. The Court, in reversing the defendant’s murder conviction,
reaffirmed the holding in Mincey and stated that “nothing in Mincey turned on the length of
time taken in the search or the date on which it was conducted. A 2-hour general search
remains a significant intrusion on petitioner’s privacy and therefore may only be conducted
subject to the constraints - including the warrant requirement - of the FourthAmendment.” |d.

at 21.

In State v. Tidwell, 888 S.W.2d 736, 743 (Mo. Ct. App. 1994), the Court of Appeals

held that no manifest injustice occurred in the trial court’s denial of the defendant’ s motion
to suppress. The Court reviewed the issue under the manifest injustice standard because it
determinedthat the issue was not properly preservedfor appellatereviewandtherecordinthat
case was scant. |d. at 739. In that case, law enforcement officers responded to a home and
observedadead body lyinginthe front yard. Id. at 738. Following thisdiscovery, the officers
approached the front door, knocked, and the defendant answered the door. 1d. The defendant
was immediately taken into custody, and did not respond to the officer’ s inquiry asto whether
any other individuals were in the home. 1d. The officer, due to the defendant’s lack of
response, then entered the hometo see if anyone was inside the home, and |earnedthat no one
was, in fact, present. 1d. It was during thisinitial entry that the officer discovered a butcher
knife and dishpan of water in plain view. Id. TheTidwell Court implied that once the officer
entered the home and determined that no emergency existed, the exigency exception to the

Page 52 of 108



search warrant requirement terminated. 1d. at 741. The officersthen collected the evidence

that was discovered in plain view during the officer’ s exigency search. 1d. at 738.

The Tidwell Court held that the officer was lawful inhisinitial entry under the exigent
circumstances exception to the search warrant. 1d. a 740. The Court further held that the
evidence discovered during this initial entry was admissible as an exception under the plain
view doctrine. Id. a 741. However, in affirming the denial of the motion to suppress, the
Court also recognized that the record does not establishthat the search went beyond the areas
inspected by the officer “during his exigent circumstances search.” |d. Thus, the Tidwell
Court, by its reference to the unclear trial record, indicated that if the search would have
extended to any areas other than that discovered during the exigency search of the home, said

items would be suppressible. 1d.

The Tidwell Court relied upon State v. Rogers, 573 S.W.2d 710 (Mo. Ct. App. 1978),

inrenderingitsdecision. InRogers, the Court heldthat the items discoveredduringathorough
search of the home, and not in plain view during the exigency search of said home, must be
suppressed due to the officers’ violating the Fourth Amendment. Rogers, 573 S.\W.2dat 717.
In that case, the officers respondedto the home in question based upon a dispatch that a dead
body was located therein. 1d. at 713. After entering the home, discovering the body, and
determining that no other individuals werelocatedtherein, the officers secured the home. 1d.
The Court held that at that moment exigent circumstances terminated. Id. at 714. However,
the officers reentered the home and conducted a thorough, three (3) hour search of the

residence, including the search of atrash can, behind a heater and in the kitchen cabinets. 1d.
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at 713; 715.

The Rogers Court recognized that “a true emergency will justify police entry upon
private premises to give immediate aid, and i n cases of homicide, to find victimsand seek out
Killers, but will not justify a search unless there be apt cause for concern that evidence would
be lost, destroyed or removed before a search warrant could be obtained.” 1d. at 714. The
Court stated that at the point that the kitchen cabinets and the trash can were searched, no
exigent circumstances existed as the body had been found, the house was free of occupants,
and the house was secured removing the risk that evidence would be damaged or lost. 1d. a

715.

It was recognized that “[o]ne constant rationale underlies each of these cases
[authorizing an exigency search]: whenthe emergency whichvalidatesthe original warrantless
entry ceases, further investigationmay not proceed without authority of warrant.” 1d. at 716.
The Court ultimately heldthat the evidence discoveredinplainview duringtheinitial entrywas
admissible, but the evidence discovered during the subsequent search of the kitchen cabinets

and trash can were inadmissible. Id. at 717.

The Court’s holding in Rogers, as well as the United States Supreme Court’ s holdings

in Mincey and Thompson, is determinative of the issue presented by Mr. Rutter herein. Itis

uncontested that Deputy Helton had secured the residence, discovered the body, and
determined that the home was free of occupants, prior to the reentry and his and Deputy
Young's claimed search and examination of the closet. It is also uncontested that Deputy

Heltondid not possess a search warrant for Mr. Rutter’ s home at thistime. Much likeRogers
Page 54 of 108



and Thompson, this issue involves a thorough, three (3) hour search of ahome, including a
compartment (cabinet vs. closet) found therein, where said search is conducted after the
exigency of the situation terminated. Again, like Rogers, this search of the compartment is
illegal and in direct contravention with the Fourth Amendment rights bestowed upon Mr.

Rutter.

InArizonav. Hicks, 480 U.S. 321, 324-325 (1987), the United States Supreme Court

held that an officer’'s moving of stereo equipment in order to view the serial numbers
constituted a search for Fourth Amendment purposes. In that case, the officers responded to
an apartment asaresult of a bullet being fired and injuring atenant in aneighboring apartment.
Id. at 323. Theofficersentered the apartment to search for the“ shooter, for other victims, and
for weapons.” 1d. One of the officersnoticed stereo equipment that “ seemed out of place” for
the “ill-appointed four-room apartment.” Id. The officer moved the stereo components in
order to observe the serial numbers contained thereon. Id. It was discovered that said serial

numbers matched those of equipment that was stolen during an armed robbery. |d.

The Supreme Court stated that “[a] dwelling-place search, no less than adwelling -place
seizure, requires probable cause, and there is no reason in theory or practicality why
applicationof the ‘plain view’ doctrine would supplant that requirement.” Id. at 328. What is
telling is that Justice O'Connor’s dissent, and the majority’s response thereto, clearly
recognized the distinction between a cursory inspection and a search. 1d. a 328-329. The
former only includes “merely looking at what is already exposed to view, without disturbing

it”, and a search including the movement of items and examination of same. Id. Thus, the
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illegal search of this equipment and the officer’ s observation made thereto required that the

results of said search be excluded from evidence. Id. at 329.

In Statev. Johnston, 957 S.W.2d 734 (M 0.1997), this Court heldthat a.22 caliber rifle

found under a sofa should have been excluded from evidence due to a Fourth Amendment
violationoccurring. 1d. at 744. Inthat case, a911 telephone call was placed from the Johnston
residence and paramedics and alaw enforcement officer responded. Id. a 739. Upon their
arrival to the home a male voice requested that they come inside the home and provided the

needed medical attention. Id.

The victim, the defendant’ s wife, was pronounced dead at the scene. 1d. at 740. Upon
the defendant |earning of this death became enragedand madereferencesto amotorcycle gang
attacked his wife seeking revenge against the defendant. 1d. Due to the defendant’s irrate
behavior, he was handcuffed and placed into a police vehicle. Id. The investigating officers
thenbecame awarethat aneleven(11) year oldchildalso residesinthe home. 1d. Armedwith
this information, the officers began searching the homein an attempt to locate this child and
to determine whether therewere any motorcycle gang memberslurking inthe home Id. at 740-

741.

The Johnston Court held that the officers acted appropriately in light of the
circumstances in that an officer “discovered a dead body in the house. This transformed the
dwelling into a crime scene that permitted the police, who had authority to beinthe house as
aresult of Johnston'sinvitationto [the investigating officer] to conduct a cursory check of the

housefor other victims, to determine the presenceof any of the persons that Johnston claimed
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wereresponsiblefor the murder and to protect themselvesfrom Johnston or otherswho might
seek to do them harm.” Id. at 742. The Court distinguished Mincey and stated that “[i]n
Mincey, the police knew the homicide was criminal and knew who didit--Mincey was the only
personinthe bedroomwhere the shots were exchanged. Here, Johnston claimed that the brutal
beating of hiswifewas inflicted by arival motorcycle gang. This claim raises the possibility
of danger to police from other potential suspects, each of whom is unaccounted for and
potentially fleeing the scene, destroying evidence or secretedinthe residence posing athreat
of attack.” 1d. a 743. Assuch, the Johnston Court held that many items discovered in plain
view during the exigency circumstances search were admissible, including a pistol, bloody

washcloth, dented pipe and blood and hair samples. 1d. at 743-744.

However, the Court heldthat aFourth Amendment violationoccurred concerning a.22
caliber riflewithafreshly brokenstock foundunder asofa. Id. at 744. The evidence presented
asit concernsthisrifle included an officer noticing fresh wood fragments by a sofa, but that

no part of theriflewasin plain view. 1d.

The Johnston Court provided further guidance as it concerns the search of a closet
where a shotgun was located. The Court heldthis searchvalid because the police only opened
the closet in an attempt to locate the family’s missing son and possibly searching for rival
motorcyclegangmembersthat the defendant claimed had killedhiswife. Id. Infact, it appears
that much reliance was placed upon the fact that thiswas not a search for evidence, but rather
acursory inspection to locate other individuals that may be in the home, which places at risk

officer safety, places at risk the destruction of evidence, and places at risk that an individual
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may not receive needed medical attention.

In the case at bar, Deputy Helton knew that only one (1) individual was located in the
home and that said individual was dead, and therefore the need to give medical attention was
non-existent. (Supp. Tr. 26:13) (Tr. 306:16-20). Further, Deputy Helton secured the
residence and, once again knew that no one was in the home that could possibly destroy any
claimed evidence containedtherein. (Supp. Tr.27:18) (Tr.308:4-10). Lastly, Deputy Helton
knew that no one wasinthe residence and thus of ficer saf ety was not at issue. (Supp. Tr.33:2;
37:1-2) (Tr.308-4). Thus, based upon the State’ sevidence presented at the motion to suppress
hearing and based upon the Stae’s evidence presented at trial there were no exigent
circumstances present to justify the search of Mr. Rutter’s closet. Therefore, Mr. Rutter
requests that this Court rule that the search of thiscloset was unlawful and determine that the

exigency circumstances exception to the search warrant requirement.

INEVITABLE DISCOVERY/INDEPENDENT SOURCE

The only remaining possible, although unlikely, exception to the search warrant
requirement is the inevitable discovery doctrine. Mr. Rutter submits that this doctrine is
inapplicable for two (2) separate reasons, to-wit: (1) there was absolutely no evidence
presented by the State that proper procedures would be utilized in this case and (2) after the
officersreleased Mr. Rutter’ s home, the home was boarded and the firearmsin questionwere

removed which thereby alters and contaminates the scene.

In Nix v. Williams, 467 U.S. 431, 441 n. 4 (1984), the United States Supreme Court

recognized that “[t]he ultimate or inevitable discovery exception to the Exclusionary Ruleis
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closelyrelatedinpurposeto the harmless-error rule ... The purpose of theinevitablediscovery
rule is to block setting aside convictions that would have been obtained without police

misconduct.”

“To invoke the inevitable discovery exception to the exclusionary rule, the State must
establish by apreponderance of the evidence that (1) certain standard, proper, and predictable
procedureswould have been utilized in the case, and (2) those proceduresinevitably would

have ledto discovery of the challengedevidence.” Statev. Young, 991 SW.2d173,177 (Mo.

Ct. App. 1999) (emphasis added). Thus, asit relatesto both factors, the critical questionis

what certainly would occur versus what could have in theory occurred.?

However, and as been recognized by the Courts, the inevitable discovery doctrine is

* It must be brought to this Court’ s attention the exact language used by the Courtsin
determining whether the inevitable discovery doctrineis applicable in a given circumstance.

See State v. Miller, 894 S.W.2d 649, 662 fn.5 citing Nix v. Williams, 467 U.S. 431, 104

S.Ct. 2501, 81 L.Ed.2d 377 (1981) (stating that “[t]he inevitable discovery rule provides
that information obtained through an unlawful search may be admissibleif it is shown that
such evidence would have been discovered even if theillegality had not occurred”); State v.
Young, 991 SW.2d 173, 177 (Mo. Ct. App. 1999) (“would” have been discovered through

lawful means); Weldin v. State, 973 S\W.2d 107, 112 (Mo. Ct. App. 1998) (“would have

been acquired without theillegal police conduct”); State v. Taylor, 943 S.W.2d 675, 678

(Mo. Ct. App. 1997) (holding that inevitable discovery applies where police relied upon

issued, but invalid, search warrant).
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difficult to apply in many circumstances. InUnited Statesv. L eake, 95 F.3d 409, 412 (6" Cir.

1996), the Court stated the following:

The inevitable discovery doctrine is conceptually more
problematic than the independent source doctrine because it
involves adegree of deducing what would have happened rather
than simply evaluating what actually happened. Under the
inevitable discovery doctrine, evidence may be admitted if the
government can show that the evidence inevitably would have
been obtained from lawful sources in the absence of theillegal
discovery. By its nature, the inevitable discovery doctrine
requires some degree of speculation asto what the government
would have discovered absent theillegal conduct. Speculation,
however, must be kept to a minimum; courts must focus on
demonstrated historical facts capable of ready verification or
impeachment. The burden of proof is on the government to
establishthat the tainted evidence woul d have been discovered by

lawful means.

First, asit concerns whether standard, proper, and predictable procedures would have
beenutilized, what is notableisthat the officers sought and received asearchwarrant only after
they rel easedthe hometo Mr. Rutter’ sfamily members following the first search because they

desired another carpet sample and to take additional photographs. At the Motion to Suppress
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hearing, these officerstestified that they sought a search warrant, for the first time, because
they believedit was now necessary, and not to justify their prior search. Thus, itisclear from
their pattern of actions that they would not have sought this search warrant concerning their
searchof the home, which occurred approximately five (5) hours after the rel ease of the home,
had they not desired additional photographs and a carpet sample. Thus, therewasno evidence
presented by the Statethat proper procedureswouldhave been utilizedasit concerns the initial

search.

Mr. Rutter bringsto this Court’ s attention United Statesv. Allen, 159 F.3d 832, 841-

842 (4" Cir. 1998). The Court, in determining whether the inevitable discovery doctrine is

applicable, stated the following:

[W]hen evidence could not have been discovered without a
subsequent search, and no exception to the warrant requirement
applies, and no warrant has been obtained, and nothing
demonstratesthat the policewoul d have obtained awarrant absent
theillegal search, the inevitable discovery doctrine has no place.
In those circumstances absolutely nothing suggests, let alone
proves by a preponderance of the evidence, that the illegally
obtained evidence inevitably would have been discovered. The
inevitable discoverydoctrine cannot rescue evidenceobtainedvia
an unlawful search simply because probable cause existed to

obtain a warrant when the government presents no evidence that
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the police would have obtained awarrant. Any other rule would

emascul ate the Fourth Amendment.

Thus, the evidence before the trial court and, what is now before this Court evidences
the fact that the police would never had sought a search warrant five (5) hours after leaving the
residence but for the want of additional photographs and a carpet sample. This testimony

renders the inevitabl e discovery doctrine inapplicable in the case at bar.

The next factor involves whether the claimed observations would have been made if
lawful procedures were used. It wasonly after the home was released by the officers present
that the scenewasaltered or changed by theremoval of items contained therein, which renders
the inevitable discovery doctrine inapplicable because it is both logically and factually

impossible to demonstrate what would have been discovered. See State v. Milliorn, 794

S.W.2d 181, 186 (Mo.1990) citing Nix v. Williams, 467 U.S. 431, 445 (1984) (emphasizing

that the "[I]nevitablediscovery involves no speculative elements but focuses on demonstrated
historical facts capable of ready verificationor impeachment™). Thus, theinevitablediscovery
doctrine isinapplicable where the characteristics of the home were altered as there can be no
inevitable discovery of the same circumstance. In fact, as emphasized in Nix, speculation
should not be employed as to what woul d have happened and what woul d have been discovered.

See also United Statesv. L eake, 95 F.3d 409, 412 (6" Cir. 1996) (holding that the inevitable

discovery rule allows only minimal speculation); United Statesv. Rogers, 102 F.3d 641, 646

(1% Cir. 1996) (inevitable discovery doctrine requires government to prove high probability

that evidence would have been discovered by lawful means).
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Therefore, inlight of the foregoing, Mr. Rutter requests that this Court enter an Order
holding that the search of the closet in Mr. Rutter’s home was in violation of Mr. Rutter’s
Fourth Amendment rights, enter an Order suppressing from evidence Deputies Helton’ s and
Y oung’ stestimony asto their clalmed observations of the interior of the closet, enter anOrder
reversing Mr. Rutter’ s convictionfor murder inthe first degree and armed criminal action, and

remand this matter for further proceedings.
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THE TRIAL COURT ERRED IN REFUSING THE OFFER OF DR. TERRY
MARTINEZ AS AN EXPERT AT TRIAL AND IN DECLARING HIM NOT AN
EXPERT IN THE PRESENCE OF THE JURY IN THAT A PROPER
FOUNDATION WAS LAID FOR THE PRESENTATION OF HIS EXPERT
TESTIMONY AND FOR HIS RENDERING AN EXPERT OPINION IN THIS
MATTER AND THEREFORE THE TRIAL COURT’SLIMITATION OF THIS
EXPERT TESTIMONY AND THE TRIAL COURT’S REJECTION OF DR.
MARTINEZ AS AN EXPERT RESULTED IN SUBSTANTIAL AND
IRREPARABLE PREJUDICETOMR. RUTTER’SABILITY TO PRESENT HIS
DEFENSE AND IMPAIRED HISRIGHT TO AFAIR TRIAL GUARANTEED TO
HIM BY THE UNITED STATESCONSTITUTION PURSUANT TO THE SIXTH
AMENDMENTANDMISSOURICONSTITUTIONUNDERARTICLEI,SECTION
18(A) ANDHISRIGHTTODUE PROCESSGUARANTEEDBY THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION

AND ARTICLE |, SECTION 10 OF THE MISSOURI CONSTITUTION.

Mr. Rutter next presents the issue of whether the trial court erredinrefusing to accept

Dr. Terry Martinez as an expert witnessat trial, and the trial court’s limitations placed on this
testimony asto the specific effects of Butalbital. ItisMr. Rutter’ s position that Dr. Martinez
possessed the necessary expertise, through his employment and training, to render an expert
opinionthat wouldaid the jury in determining the issues presented. Mr. Rutter further states

that the trial court’ s rejection of Dr. Martinez as an expert, in the presence of the jury, gave
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risetoreversibleerrorandirreparably impaired Mr. Rutter’ s ability to present adefenseinthis

matter.

It is Mr. Rutter’s understanding that the issue of whether an expert’s testimony is
admissible is within the trial court’ s sound discretion, and is reversible only if it is an abuse
of said discretion. Statev. Sloan, 912 S.W.2d 592, 596 (Mo. Ct. App. 1995). “An abuse of
discretion has beendefinedas, ‘ajudicial act which isuntenable and clearly against reason and

whichworks aninjustice.’” Bodimer v. Ryan’s Family Steakhouses, Inc., 978 S.W.2d4, 8 (Mo.

Ct. App. 1998).

The Sixth Amendment of the United States Constitution and Article I, Section 18(a)
each guarantee afair trial to acriminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §
18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the
Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.

U.S. Const. amend V; Mo. Const. art. |, § 10.

The exact rationale employed by the trial court in rejecting Dr. Martinez as an expert
isunclear at the time the ruling was made, (Tr.536:1-2), and the State’ s objectionto his offer
is equally unclear. (Tr. 535:24-25). After voir dire of the witness by the State, which only
establishedthat Dr. Martinezisnot aphysician, andisnot alicensedtoxicologist or alicensed
pharmacologist only because there is no license for same, the State objected “to the offer.”
Thetrial court stated that “[i]t will be sustained. | will takeit with each question and proceed

please.” (Tr.535:24-25; 536:1-2).

Mr. Rutter presented evidence that Dr. Martinez is toxicologist and pharmacologist,
Page 65 of 108



who is a professor a the St. Louis College of Pharmacy and also engages in the clinical
practice of toxicology. (Tr.529:3-7). Dr. Martinez also testified that he is Board Certified
in Clinical Toxicology (Tr. 529:25), which is an accreditation for his passing certain

examinations and assisting in the treatment of a number of patients. (Tr. 530:2-3).

The evidence also demonstrated that Dr. Martinez holds four (4) college degrees,
including a Doctorate of Pharmacology, Masters Degree in Pharmacology, Masters Degree
in Hospital Pharmacy, and aBachel or of Science Degree in Pharmacy. (Tr. 530:10-17). Dr.
Martinez also currently teaches, among others, a clinical medicine course “that deals with
differential diagnosisbetweenatoxinor pathology condition.” (Tr.531:8-16). Dr. Martinez,
at the time of trial, had thirty-two (32) research papers published and sixty (60) presentations
published at National and International meetings. (Tr. 532:3-7). Dr. Martinez was also a
member of the Society of Toxicology and American College of Toxicology, and the Society
for Pharmacology and Experimental Therapeutics. (Tr. 532:10-16). Dr. Martinez had been
involved with approximately 30,000 patients and assisted intheir treatment. (Tr. 537:19-22).
Dr. Martinez had also testified as an expert in both Missouri and Illinois on more than 100
different occasions, and, prior to the present case, was never rejected as and expert by any trial

court. (Tr.533:2-19).

It was uncontestedthat Dr. Martinez was not alicensedtoxicol ogist and that thereisno
licensefor toxicology. (Tr.535:19-23). Mr. Rutter offered Dr. Martinez to thetrial court as

an expert, but the State’ s objection to this offer was sustained by the trial court.

The State offered the testimony of Dr. Christopher Long in its case-in-chief, and
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established that he was a forensic toxicologist, but Dr. Long never observed any individual
actually suffering from an overdose. (Tr. 443:20). Dr. Long never testified that he was a
licensed toxicologist, and Mr. Rutter submitsthat thislack of testimony isdue directly to the

fact that such alicense is unavailable.

The primary difference between the two (2) doctors’ testimony is the specific effect
that Butalbital will have on anindividual at the level found in Mr. Hinkle' s system. Dr. Long
testified that an individual with the a level of 6.3 micrograms would not be an individual that
isviolent, confused and agitated, (Tr.461:20), but wouldrather be sedated and a couch potato.
(Tr. 462: 8-11). While Dr. Martinez testified that he has actually observed individuals with
similar levelsof thisdrugto appear as they were severely intoxicated and act inan aggressive

manner. (Tr.541:13-16; Tr. 542:4-7).

However, the unnecessary limitations placed by the trial court on Dr. Martinez’'s
testimony, and the negative inferences drawn by the jury from the trial court’s refusal to
recognize Dr. Martinez as an expert in hisfield, substantially affected the jury’ s acceptance
of said evidence. Moreover, such limitations invaded the province of the jury as this was a
matter of credibility, if any, and not an issue of admissibility. The trial court’s statements,
which were made in the presence of the jury, unduly prejudiced Mr. Rutter’ sright and ability

to defend against the charges lodged against him herein.

Thetrial court’s aforementioned rejection of Dr. Martinez resulted in lasting effects
on the questions asked by Mr. Rutter, and the answers provided by Dr. Martinez. The exact

guestions asked of Dr. Martinez and the objections sustained by the trial court areasfollows:
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A: 6.3 micrograms per milliliter, that is correct. (Tr. 537:1-2).
Q: Okay, and isthere asignificance to that level ? (Tr. 537:3-4).
A: Yesthereis. (Tr.537:5).

Q: And what would that be? (Tr. 537:6).

Objection:  I’'m going to object to that your honor, if he's not been accepted as an

expert how can he draw a conclusion? (Tr. 537:7-9).

COURT: Objectionissustained. Wouldyou rephraseyour objection about
the significance, it might be difficult of the doctor to answer

about the significance. (Tr. 537:10-13).

Q: In the case of someone who had ingested and whose measurement of the
concentration level would be a 6.3, would that make a difference as to the

possible side effects? (Tr. 539:24-25; 540:1-2).

Objection:  I’'m going to object again your honor. Now we're starting to talk about
specifics and | don’t think he's qualified to talk about specifics. (Tr.
540-3-5).

Defense: Judge, he'sdealt in this particular drug before. He has observed

peopleon it. He s board certified in toxicology. (Tr. 540:6-8).

COURT: The Court is not quarreling with what you just stated and the way

you have formed your question. |'m going to sustain the
Page 68 of 108



objection if you'll rephrase your question. The Court is not
saying that he is not qualified at all, if you'll rephrase your
question please. (Tr. 540:9-14).

Q: Have you observed specific effects and and [sic] side effectsin peoplethat you
have treated or been in contact with, with a level consistent with 6.3? (Tr.
540:15-17).

Objection:  Same objection. (Tr. 540:18).

COURT: And its sustained because the witness has testified that he is not

licensed physicianso | don’t ... (Tr. 540:19-21).

Defense: He's also testified that he has observed individuals in the E.R.

(Tr. 540:22-23).

COURT: Y our questionwas did he treat, well did he observe and | think you

said treated. (Tr. 540:24-25).

Q: Doesit have any effect with suppression of REM sleep? (Tr. 542:8-9).
A: Barbiturates do suppress REM sleep. (Tr. 542:10).

Objection:  Your honor, I'm going to object and ask that that answer be stricken.
We're talking about Butalbital, not all barbiturates. As part of my
objectionhereiswe’'regeneralizing and I’'m afraid that will leave [sic] to

misunderstanding. (Tr. 542:11-15).
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Defense: Judge he's already talking in terms of this particular drug. (Tr.

542:16-17).

Objection:  Hesaid barbiturates. (Tr. 542:18).

COURT: Objection issustained. (Tr.542:19).

Expert testimony is clearly permissible in criminal cases “when it is clear that the
jurorsthemselves are not ableto draw correct conclusions from the facts proved because they

lack experience or knowledge of the subject matter.” Statev. Calvert, 879 S.W.2d 546, 549

(Mo. Ct. App. 1994); See also State v. Love, 963 S.W.2d 236, 241 (Mo. Ct. App. 1997)

(holding that “[e]xpert testimony is admissible on subjects about which the jurors lack
experience or knowledge, but expert testimony shouldbe excludedif it does not assist the jury

or if it unnecessarily divertsthe jury's attention from the relevant issues’); See also State v.

Sloan, 912 S.\W.2d 592, 596 (Mo. Ct. App. 1995 (stating that “experts may testify as to their

opinion on an ultimate issue in acriminal case”).

In other words, the test that a trial court should employ in determining whether the
witness' testimony qualifies as expert testimony is “whether the expert has knowledge from
education or experiencewhichwill aidthetrier of fact.” State v. Scott, 996 S.W.2d 745, 748
(Mo. Ct. App. 1999). Therefore, the test for the admissibility of Dr. Martinez’ stestimony is
not whether he is licensed physician but rather should be based upon his education and/or

experience. See Landers v. Chrysler Corp., 963 S.W.2d 275, 281-282 (Mo. Ct. App. 1997)

(holding that “an expert witness may be qualified on foundations other than the expert's

education or license. ‘There is no requirement that an expert witness have expertise based
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solely on his education. An individual with substantial practical and specialized practical
experience in agiven areamay also qualify as an expert’ ... Missouri courts recognize that
medical personnel, other than medical doctors, may be qualified to testify to matters "within

the limited and precise range of their medical specialties’). (internal citations omitted).

In the case at bar, thetrial court openly allowed the expert testimony of Dr. Long, a
forensic toxicologist, but continually refused the testimony of Dr. Martinez, a clinical
toxicologist. This denial was not based upon, presumably education or experience but was
based solely on whether Dr. Martinez was licensed. However, no evidence was adduced that
Dr. Long was licensed, and Mr. Rutter submits to this Court that this lack of evidence was

because Dr. Long was not, as there was no license to be had.*

Candidly, the case law in Missouri is scant with referencesin the criminal context of

arefusal to admit expert testimony. However, in Statev. Platt, 496 S.W.2d 878, 884 (Mo. Ct.

* After areview of the statutesin Missouri, Mr. Rutter is completely unaware of any
licensure requirement for a board certified toxicologist. However, Mr. Rutter is aware of
Section 190.353.3 (1) which requires a board certified clinical toxicologist be provided at
aMissouri Poison information center. Moreover, although no case law yet exists, Mr.
Rutter submits that a clinical toxicologist may testify to the results of atoxicology screen
asrequired in Section 191.737.1 (2). In fact, the Southern District admitted the testimony
of Dr. Terry Martinez as an expert in acivil case involving the specific toxicological

effects of chemical exposure in aworkers’' compensation claim. Cochran v. Industrial

Fuels & Resources, Inc., 995 S.W.2d 489, 495 (Mo. Ct. App. 1999).
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App. 1973), the Court heldthat a“qualified chemist, particularly one trained intoxicology, is
competent to testify asto the effect of drugs uponthe humanbody.” Id. Thecoreissuein that
case was the effects of LSD onthe individualswhoingest it. 1d. at 883. The defense counsel
objected as to the qualifications of the toxicologist to render an opinion to said effects. Id.
The Platt Court squarely rejected this objection and stated that a toxicologist is a competent

person to render such testimony. Id. at 884.

Mr. Rutter does submit that atrial court’s statement that awitnessis not qualified “at
all” callsinto question whether this testimony was credible and worthy of consideration. In
fact, the trial court’s comment inthe presence of ajurysubstantiallyimpairsMr. Rutter’s right

toafair and impartial trial. Statev. Owens, 759 S\W.2d 73, 77 (Mo. Ct. App. 1988) (holding

that “[a] trial judge's remarks or suggestions outside the presence of the jury do not prevent the
defendant from having afair and impartial trial,” and thusif the comment isinthe presence of
the jury it must be determined whether said comment encroached upon a defendant’s

Constitutional rights).

Mr. Rutter also brings to this Court’s attention Section 546.380 of the Missouri
Statutes which provides, in part, that “[t]he court shall not, on the trial of the issue in any
criminal case, sum upor comment uponthe evidence.” Additionally, Missouri Supreme Court
Rule 27.06 also provides that “[i]n the trial of any criminal case the court shall not, in the

presence of the jury, sum up or comment on the evidence.”

In State v. Bearden, 748 S.W.2d 753, 756 (Mo. Ct. App. 1988), the Court reversed a

defendant’ s convictionunder plainerror review because of atrial court’s commenting on the
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evidence in the presence of the jury. In that case, the trial court, in overruling the defense’s
objection addressing the State's closing argument involving facts not contained within the
record, stated that there were several other witnesses that would cooberate the law
enforcement officer that testified at trial. 1d. at 755. The Court, inreversing the cause, stated

that “[s]uch comments are inherently prejudicial plain error.” 1d. at 756.

In State v. Wren, 486 S.W.2d 447, 449 (Mo. 1972), the Court reversed a defendant’s
convictiondueto atrial court’s comment on the Defendant’ s examinationof awitness. Inthat
case, thetrial court’scomment, whichwas made i nthe presence of the jury, statedthat it would
allow the defenseto inquire of the witness“ad nauseum.” Id. at 448. The Court provided that
“[t]he defense being of fered wastenuous at best; but,if admissible at all, defendant was entitled
to have it presentedto the jury free of the stamp of disapproval placedthere by the trial court.”
Id. at 449. Ultimately the Court held that “[s]uch reprimands or admonishments as may be
called for toward counsel shouldbe handled in such a manner as not to prejudice defendant's
caseinthe eyesof thejury. A full review of the record makesit apparent that an undue burden

was placed on defendant and that he was denied afair trial.” Id.

The primary question before the court is whether Dr. Terry Martinez, who is a board
certified clinical toxicologist, qualified to testify as to the specific effects of Butalbital on
individuals? It is clear that the trial court would not allow such testimony, and, in fact,
inappropriately commented on same. It is beyond contest that Dr. Martinez has been

recognized by the appellate courts of this State on at least six (6) separate occasions as an
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expert at thetrial level > Thetrial court’s statement that Dr. Martinez is not “qualified at all,”
and thus not an expert, in the presence of the jury, the limitations imposed on his testimony
asto the specific effects of Butalbital,inlight of the issuesthat were submittedto the jury for
determination, was untenable, against reason, and resulted in substantial prejudice being
suffered by Mr. Rutter in his ability to present evidence and irreparably impaired hisright to

afair trial.

A critical issue at trial involvedthe specificeffects of Butalibtal onanindividual where
thelevel is6.3 micrograms. The State’s expert was permitted to testify that the effect would
be sedation. Dr. Martinez’s testimony was limited in scope by the trial court, as well as
negatively commented on by said court, and thislimitation and comment prevented Mr. Rutter
from presenting afull defenseto the chargeslodged against him. The State repeatedly argued
that Mr. Hinkle could not have destroyed Mr. Rutter’s home and could not have attacked him
because of the levels of Butalbital. In fact, the State, during closing arguments, stated

“remember [Dr.Long’ s] term, couch potato. Sothe defendant shootsan unarmed couch potato

°> See Booth v. Director of Revenue, 34 SW.3d 221 (Mo. Ct. App. 2000); Meyer v.

Director of Revenue, 34 S.W.3d 230 (Mo. Ct. App. 2000); Hamm v. Director of Revenue,

20 S.W.3d 924 (Mo. Ct. App. 2000); Cochran v. Industrial Fuels & Resources, Inc., 995

S.W.2d 489 (Mo. Ct. App. 1999); Green v. Director of Revenue, 961 S.W.2d 936 (Mo. Ct.

App. 1998); State v. Walter, 918 S.W.2d 927, 930 (Mo. Ct. App. 1996) (recounting

exchange by trial court wherein it stated that the prosecutor ‘would probably acquiesce that

he's an expert’ when Dr. Martinez’s curriculum vitae was presented into evidence).
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and wants you to find self-defense.” Thisisthe precise prejudice, as stated by the State in its
closing arguments. (Tr. 868:3-5); Seealso (Tr.896:6-7, stating that “[a]nd he shot an unarmed

man, who at best was a couch potato”).

Therefore, in light of the trial court’s ruling, in the presence of the jury, and the
unjustifiable limitations placed on Dr. Martinez’' s testimony, and the trial court’s refusal to
recognize Dr. Martinez as an expert inthe presence of the jury that mandate that this cause be
remanded to the trial court for anew trial so that Mr. Rutter’s may fully present the issue of
self-defense to ajury. The State's repeated arguments of the specific effects of Butalbital
recognize that said effects directly affect the jury’ s determination of self-defense. Thetrial
court’ s declarationthat Dr. Martinezisnot anexpert was an abuse of discretion, was untenabl e,
and thisruling irreparably impaired Mr. Rutter’s right to afair trial guaranteed to him by the

United States and Missouri Constitutions.
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THE TRIAL COURT ERRED IN ALLOWING THE ADMISSION OF DR.
DEIDEKER’S TESTIMONY OF BULLET PATTERN COMPARISON IN
DETERMINING THEDISTANCEBETWEENMR.RUTTERAND MR. HINKLE
ATTHETIMEOF THESHOOTING WHERE THISOPINION ASTO DISTANCE
WAS BASED SOLELY UPON DR. ROTHOVE’S TESTING OF BULLET
PATTERNING WHERE SAID TESTING WASCONDUCTED HORIZONTALLY
AND THE EVIDENCE PRESENTED AT TRIAL ESTABLISHED THAT THE
WEAPON WAS FIRED AT AN ANGLE IN THAT DR. DEIDEKER WAS NOT
QUALIFIEDTODRAW SUCH ACONCLUSION OR RENDER SAID OPINIONS
AND THEREFORE SAID EVIDENCEWASWITHOUT PROPER FOUNDATION,
WAS PRESENTED TO THE JURY TO BE AN EXPERT CONCLUSION AND
THEREFORE VIOLATED MR. RUTTER’'S RIGHT TO A FAIR TRIAL
GUARANTEED TOHIM BY THEFIFTH AND SIXTH AMENDMENTSOF THE
UNITED STATES CONSTITUTION AND ARTICLE I, SECTION 18(A) AND

ARTICLE I, SECTION 10 OF THE MISSOURI CONSTITUTION.

Mr. Rutter next presents the issue of whether the trial court erred in allowing Dr.

Russell Deideker, a pathologist, to testify to certain “expert” conclusions regarding the
approximate distance betweenthe weaponin questionandMr. Hinklethrough bullet patterning
conducted by Mr. Carl Rothove, a criminalist at the Missouri Highway Patrol Crime
Laboratory. ItisMr. Rutter’ scontentionthat Mr. Deideker’ stestimony wasimproper, without

proper foundationand without the necessary expertise to render such an opinion, and thereby
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prejudiced Mr. Rutter’sright to afair trial and due process of law.

The Sixth Amendment of the United States Constitution and Article |, Section 18(a)
each guarantee afair trial to a criminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §
18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the
Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.

U.S. Const. amend V; Mo. Const. art. |, § 10.

Dr. Carl Rothove, a criminalist with the Missouri Highway Patrol Crime Laboratory,
testified as to his bullet patterning tests conducted withthe weaponinquestion. (Tr. 361:21-
25). Dr. Rothove testified that the bullet patterning, presented in State’s Exhibits 28, was
created by firing the weapon at various distances. (Tr. 363:23). Dr. Rothove further testified
that when he created these bull et patterns the weaponwas not fired at various angles, but rather

was fired only horizontally or straight-forward. (Tr. 369:11:13).

Dr. Rothove further opined that inorder to accurately determine the distance aweapon
wasfiredwhensameisfiredat anangle, the recreation wouldrequire multipletesting inorder
to reproduce the same pattern and “quite afew variables’ must be considered. (Tr. 370:1-6).
Dr. Rothove, when questioned whether the width alone may be used to determine distance,
testified “that isa good place to start to look at and then take into consideration the variables

that could be encountered.” (Tr. 372:6-8).

Dr. Deideker testified at the trial in this matter that he conducted the autopsy of Mr.
Hinkle. (Tr. 403:6). In conducting this autopsy, Dr. Deideker testified that he observed

powder tattooing on Mr. Hinkle's head near the entry point of the bullet injury. (Tr. 409:22-
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25). Hetestified that the size of this tattooing was approximately four (4) inches by two (2)

inches (Tr. 410:17-18), and that its shape was “an ellipsoid or arectangle.” (Tr. 410:21-22).

Dr. Deideker also testifiedthat the entrance wound on the head itself was elliptical or
ova inshape. (Tr. 411:16-18). Thetestimony further indicated that this can be caused by the
bullet entering the body at a slight angle. (Tr. 411:25; 412:1-14). Dr. Deideker further
testified that the bullet traveled on an angle, which was slightly right to left path and slightly

upward. (Tr. 412:20-21).

The State then attempted to have Dr. Deideker review Dr. Rothove’ s bullet patterning
test results in an attempt to show the distance that the weapon was from Mr. Hinkle' s head at
thetimeitwasfired. (Tr. 415:24-25; 416:1-3). Mr. Rutter objected to thistestimony, inlight
of Dr. Rothove’s testimony and Dr. Deideker’s qualifications. (Tr. 416:4). Dr. Deideker
further testified that bullet patterning is not his field of expertise, and that he is not a
criminalist. (Tr.422:10-14). The Court allowed Dr. Deideker to ultimately opinethat thegun

in this matter was fired four (4) to eight (8) inches from Mr. Hinkle’s head. (Tr. 432:9-15).

The standard of review that this Court should employ in determining whether the trial
court erred in allowing Dr. Deideker to testify to the aforementioned conclusions is one of

abuse of discretion. Statev. Woodworth, 941 S.W.2d 679, 698 (Mo. Ct. App. 1997) (holding

that “[t]he admission of expert testimony is withinthe sound discretion of the trial court, and
the trial court abuses that discretion only whenits ruling is clearly against the logic of the

circumstances or is arbitrary and unreasonable”).

In State v. Watt, 884 S.\W.2d 413, 416 (Mo. Ct. App. 1994), the Court reversed a
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defendant’s drug-related conviction where the expert witness was not properly qualified to
render the opinion that the items were in fact controlled substances. In that case, the Court
found that the Statefailedto lay asufficient foundationasto the qualifications of thiswitness.
Id. The Court recognized that “[t]estimony relating a declarant’s expert opinion is not
admissible if the declarant was not an expert making a statement concerning a matter within
his expertise and as to which he would be competent to express an opinion if testifying in

person.” 1d. at 415.

In State v. Love, 963 S.W.2d 236, 242 (Mo. Ct. App. 1997), the Court upheld a trial
court’s exclusion from evidence a witness' testimony as it relates to matters beyond her
admittedfiled of expertise. Inthat case, the withessadmitted that her field of expertisedid not
include forensic analysis, and was not aforensic scientist. 1d. at 241. The Court held that the
trial court did not err in excluding from evidence the witness' opinion asit relatesto matters
beyond her scope of expertise. Id. at 242. Thus, it naturally follows, that if it was not error to

refuse such evidence, it is error to receive same.

In the case at bar, Dr. Deideker clearly stated that bullet patterning is not his field of
expertise. Yet, thetrial court granted him the opportunity to render an opinion, beforethejury
inthe context of expert opinion, that the distance betweenthe weaponand Mr. Hinkle was four
(4) to eight (8) inches. Moreover, Dr. Rothove' s testing was conducted in a straight manner,
and that no testing was conducted on an angle. In fact, Dr. Rothove, the bullet patterning
expert, testifiedthat many variableswouldhave to be consideredindetermining abullet pattern

where the weaponwasfiredonanangle. Dr. Deideker clearly stated that the bullet’ sentry was
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on an angle, not straight, and therefore comparing the bullet patterning from Dr. Rothove's
tests and the bullet patterning Dr. Deideker claims to have observed on Mr. Hinkle is

comparing the proverbial “applesto oranges.”

As in Watt, and recognized in Love, Dr. Deideker was not qualified, by his own
admission, to testify to the purported distance the weapon was fired based upon bullet
patterning alone, let alone bullet patterning createdinacompletely different situationthat did

not consider the necessary variables.

Thus, the opinions expressed to the jury, in the context of an expert, with the trial
court’ s approval, created a situation whereby Mr. Rutter’ sright to afair trial was prejudiced.
The violation of Mr. Rutter’ sright to afair trial guaranteed by the United States and Missouri
Constitutionrequiresthat Mr. Rutter’s convictions be reversed, and thismatter remandedfor

anew trial so that such “expert” conclusions may not be rendered in the presence of ajury.
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IV. THE TRIAL COURT ERRED IN ALLOWING THE ADMISSION DR.
DEIDEKER’STESTIMONYASTOTHESPECIFIC EFFECTSOF BUTALBITAL
IN THAT DR. DEIDEKER WAS NOT QUALIFIED TO DRAW SUCH A
CONCLUSION OR RENDER SAID OPINIONS AND THEREFORE SAID
EVIDENCE WASWITHOUT PROPER FOUNDATION, WASPRESENTED TO
THEJURY TOBE AN EXPERT CONCLUSIONAND THEREFORE VIOLATED
MR.RUTTER’SRIGHT TO A FAIR TRIAL GUARANTEED TO HIM BY THE
FIFTH ANDSIXTH AMENDMENTSOF THEUNITED STATESCONSTITUTION
AND ARTICLE |, SECTION 18(A) AND ARTICLE I, SECTION 10 OF THE

MISSOURI CONSTITUTION.

Mr. Rutter next presents the issue of whether the trial court erred in allowing Dr.
Russell Deideker, a pathologist, to testify to certain “expert” conclusions regarding the
specific effects of Butalibital on an individual. It is Mr. Rutter’s contention that Dr.
Deideker’s testimony was improper, without proper foundation and without the necessary
expertise to render such an opinion, andthereby prejudiced Mr. Rutter’ sright to afair trial and

due process of law.

The standard of review that this Court should employ in determining whether the trial

court erred in allowing Dr. Deideker to testify to the specific effects of Butalbital is one of

abuse of discretion. Statev. Woodworth, 941 S.W.2d 679, 698 (Mo. Ct. App. 1997) (holding
that “[t]he admission of expert testimony iswithinthe sound discretion of the trial court, and

the trial court abuses that discretion only whenits ruling is clearly against the logic of the
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circumstances or is arbitrary and unreasonable”).

The Sixth Amendment of the United States Constitution and Article |, Section 18(a)
each guarantee afair trial to a criminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §
18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the
Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.

U.S. Const. amend V; Mo. Const. art. |, § 10.

Dr. Deideker testified at trial regarding the specificeffectsof Butalbital, whichwas the
prescription medication found in Mr. Hinkle’'s system at the time of his death. (Tr. 435:4).
Mr. Rutter timely objected to Dr. Deideker’ s testimony as to the effects of this drug on the
commonperson, (Tr.436:6-8),however, the trial court overruledsaidobjection. (Tr.436:15).
Dr. Deideker testified that the characteristics of an individual with 6.3 micrograms per
milliliters of Butalbital would be sedation and drowsiness, and not violent behavior. (Tr.
437:3-16). Dr. Deideker candidly admitted that heis not an expert in this particular field, (Tr.
442:8), and that his “opinion” was based on his reference to only two (2) separate medical

texts. (Tr. 438:13-16).

In State v. Watt, 884 S.\W.2d 413, 416 (Mo. Ct. App. 1994), the Court reversed a
defendant’s drug-related conviction where the expert witness was not properly qualified to
render the opinion that the items were in fact controlled substances. In that case, the Court
found that the Statefailedto lay asufficient foundationasto the qualifications of thiswitness.
Id. The Court recognized that “[t]estimony relating a declarant’s expert opinion is not

admissible if the declarant was not an expert making a statement concerning a matter within
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his expertise and as to which he would be competent to express an opinion if testifying in

person.” 1d. at 415.

In State v. Love, 963 S.W.2d 236, 242 (Mo. Ct. App. 1997), the Court upheld a trial
court’s exclusion from evidence a witness' testimony as it relates to matters beyond her
admittedfiledof expertise. Inthat case, the witness admitted that her field of expertise did not
include forensic analysis, and was not aforensic scientist. 1d. at 241. The Court held that the
trial court did not err in excluding from evidencethe witness’ opinion as it relates to matters
beyond her scope of expertise. Id. at 242. Thus, it naturally follows, that if it was not error to

refuse such evidence, it is error to receive same.

Attrial, Dr. Diedeker admittedthat the effects of Butalbital were beyond hisexpertise.
Thus,asinWatt, and recognizedinLove, Dr. Deideker was not qualified, by hisownadmission,
to testify to the specific effectsthat Butalbital would have on an individual. Thetrial court’s
allowing Dr. Deideker to opineinthisregard resulted in aviolation of Mr. Rutter’sright to a
fair trial and due process and mandatesthat his convictions be set aside andheld for naught, and

that this matter be remanded for anew trial.
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THE TRIAL COURT ERRED IN NOT GRANTING MR. RUTTER’'S MOTION
FOR NEW TRIAL BASED UPON THE ADMITTED ERROR IN THE
TESTIMONY OF TONY COLE IN THAT SAID TESTIMONY INVOLVED THE
NEGATIVE IMPLICATION, WHICH WAS REPEATEDLY ARGUED BY THE
STATE,THATMR.RUTTEROBTAINED APRESCRIPTIONFORBUTALBITAL
IN THE NAME OF MR. RUTTER'S DECEASED RELATIVE IN THAT SAID
TESTIMONY AND THE ARGUMENTS MADE THEREON SUBSTANTIALLY
PREJUDICED MR.RUTTER’SRIGHT TO AFAIR TRIAL AND DUE PROCESS
OF LAW GUARANTEED BY THE UNITED STATES AND MISSOURI

CONSTITUTIONS.

The next issue presented to this Court is whether the trial court erred in refusing to

grant Mr. Rutter’s Motionfor New Trial where said motion hearing included the testimony of

Tony Cole admitting that his trial testimony was in error as it concerns whether Mr. Rutter

obtained a prescription in a deceased relative’s name. It is Mr. Rutter’s position that said

testimony and the arguments made by the State, in light of the admitted error in testimony,

resultedinsubstantial prejudice being sufferedby Mr. Rutter and hisright to afair trial anddue

process of law.

The Sixth Amendment of the United States Constitution and Article I, Section 18(a)

each guarantee afair trial to acriminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §

18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the

Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.
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U.S. Const. amend V; Mo. Const. art. |, § 10.

ThisCourt’ sstandardof reviewiswhether sai d decisionwas an abuse of the trial court’s

discretion. State v. Stone, 869 S.W.2d 785, 786 (Mo. Ct. App. 1994). Additionally, as it

concerns the grant or denial of amotion for new trial, areview by the appellate court is more
deferential to the grant of anew trial by the trial court than when there is adenial of same. 1d.

at 787.

The evidencethat isin question is Tony Col€e’s statement that he foundin Mr. Rutter’s
home a bottle of prescription medication that belongedto Kenneth Rutter. (Tr. 382:22-24).
The prescription medication was Butalbital (Tr. 383:2-4), had been filled the day prior and
there were only three (3) pillsremaining. (Tr. 383:15-20). Kenneth Rutter is Mr. Rutter’'s
grandfather who died in 1998. (Tr. 387:1-3). Mr. Colefurther testified that he did not seize
this prescription bottle, with the purported name of Kenneth Rutter, because the arresting
officers took this bottle to the jail withMr. Rutter inthe event that he needed his medication.

(Tr. 384:8-10).

Despite the fact that the officers took Mr. Rutter’s medication with him when taking
Mr. Rutter into custody, the State, based upon Mr. Cole’'s testimony, cross-examined Mr.
Rutter about filling prescriptions in his “dead uncle’s name down in Poplar Bluff.” (Tr.

670:25; 671:1-2). The State further argued in closing the following:

Tony Cole said he died between 11:00 and 2:00. Well, he told
you that was an estimate, didn’t he. Y et somehow that becomes

the Holy Grail to hear the defense tell it. However, thereisone
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things [sic] that he remembersvery clearly that he told you about.
That isthe Butalbital prescriptioninthe name of KennethRutter,
the dead uncle of the Defendant that had been filled within 48
hours prior to the scene and only had two (2) or three (3) tablets
left. Now that’'s real suspicious to me, particularly when you

consider you have a near toxic level of Butalbital in the victim.
(Tr. 890:2-13).

At the hearing on Mr. Rutter’s Motion for New Trial, Tony Cole's testimony was
presented. Mr. Cole testified that his identifying the name of Kenneth Rutter on this
prescription bottle was in error, whenheinfact meant Charles Rutter. (Tr. 922:11-19). Mr.
Cole further stated that “I made an error in my report, yes, and | would have to say that the
prescription | believe was for Charles Rutter.” (Tr. 922:24-25; Tr. 923:1). Mr. Cole once
againstatedthat “It was Mr. Rutter’ s prescriptionand | believe that they took that to jail.” (Tr.
925:6-7).

It is clear that Mr. Cole was in error in testifying before the jury that Mr. Rutter
possessed aprescription medicationinthe name of Kenneth Rutter. The bottle was not seized
by Mr. Cole, but rather was taken with Mr. Rutter to the Iron County Jail. The State, prior to
presenting the testimony of Mr. Cole, knew that Mr. Rutter’s prescription medication was
taken with him when he was taken into custody. Therefore, the issue before this court is, in
light of Mr. Cole’ sincorrect trial testimony that the prescription medicationwasinthe name

of Kenneth Rutter, in light of the State repeatedly arguing that Mr. Rutter sought out
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prescriptions in his dead uncle’s name, and in light of the fact that the State knew that this
medicationwas takeninto custody withMr. Rutter because it was his medication, whether Mr.

Rutter must be granted a new trial in this matter.

In order to justify the grant of anew trial based upon newly discovered evidence, Mr.

Rutter must establish the following:

(1) the evidence has come to the knowledge of defendant since
thetrial; (2) it was not owing to want of due diligencethat it was
not discovered sooner; (3) the evidence is so material that it
would probably produce a different result on anew trial; and (4)
itis not cumulative only or merely impeaching the credibility of

the witness.

Stone, 869 S.W.2d at 787. Asit concerns the above elementsthat Mr. Rutter must establish,

it cannot be readily contested that the evidence only came to light after thetrial (L.F. 136).
It also cannot be readily contested that it was not for awant of due diligence by Mr. Ruitter, as
itwas Mr. Rutter’ s counsel’ s cross-examinationthat inspiredMr. Cole' s reexaminationof his
notes. (Tr. 926:1-2). It also cannot bereadily contested that it was cummulative, asMr. Cole
isthe only witnessthat testifiedthat the prescriptionwasinaname other than Charles Rutter.
It also cannot be contested that this incorrect evidence reaches beyond the scope of mere
impeachment evidence, as the State elicited same in the direct testimony of Mr. Cole, (Tr.
382:22-24), and relied upon same in its closing arguments. (Tr. 890:2-13). Thus, the core

issue is whether this error is so material that it would probably produce a different result on
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anew trial.

In State v. Stone, 869 S.W.2d 785, 789 (Mo. Ct. App. 1994), the Court upheld a trial
court’ s granting of adefendant’s motionfor newtrial. Inthat case, the defendant was convicted
of forgery. Id. at 786. The evidence in question was the submission of items for fingerprint
analysis, and the result of this examination was that the defendant’s fingerprint did not yield
a match. 1d. Additionally, a handwriting analysis produced a result that the defendant’s
handwriting exemplars were largely inconsistent withthe itemsinquestion. I1d. The Court, in
examining the materiality of the new evidence, stated that “[t]o satisfy this requirement, the
newly discovered evidence need only be ‘credible and reasonably sufficient to raise a
substantial doubt inthe mindof areasonable personasto the result inthe event of anewtrial.””

Id. at 787.

In the case at bar, the State’ s argument of obtaining false prescriptionsin Mr. Rutter’'s
dead uncle’ s name was made i n attempt to inject the issue of uncharged crimes, wrongs or acts
of Mr. Rutter. Evidence of such uncharged crimes, wrongs, or actsis generally inadmissible
for the purpose of showing the propensity of the defendant to commit a crime. State v.
Bernard, 849 S.W.2d10, 13 (Mo0.1993). Theexceptionstothisruleof inadmissibility include
if the evidence is logically relevant, “in that it has some legitimate tendency to establish
directly the accused’ s guilt of the charges for whichheisontrial.” Id. Thisisprecisely what
the Statearguedinitsclosewhenit stated “that’ s real suspiciousto me, particularly whenyou

consider you have a near toxic level of Butalbital in the victim.”

Theinjectionof unchargedcriminal acts, the manner in which the State presented this
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incorrect testimony, and the argument made to the jury of the suspicious nature of obtaining
false prescriptions for the same medicationfound inthe victim, and the negative implications
the jury drew from thisincorrect testimony and argument evidencesthat thispiece of evidence
was critical to the State’ s case and played aninstrumental roleinthe jury’s arriving at a guilty
verdict. Moreover, inlight of the State’ sknowledge that the prescription bottle wastaken with
Mr. Rutter to the county jail indicates that the State knew, or should have known that this

testimony wasin error.

Thus, Mr. Rutter prays that this Court enter an Order reversing his convictions for
Murder in the First Degree and Armed Criminal Action, and remanding this cause for a new

trial so that the proper, competent and credible evidence may be presented to the jury.

Page 89 of 108



VI.  THE TRIAL COURT ERRED IN REFUSING TO ALLOW MR. RUTTER TO
PRESENT EVIDENCE OF SPECIFIC ACTS OF VIOLENCE BY MICHAEL
HINKLE, THE VICTIM, IN THAT SAID EVIDENCE WAS ADMISSIBLE IN
ORDER TO ESTABLISH AND SUPPORT THE DEFENDANT’S FEAR AND
APPREHENSION OF MR.HINKLEWHICH ISESSENTIAL TOMR.RUTTER’S
SUBMISSION OF HIS ACTING IN SELF-DEFENSE, AND THIS ERROR
SUBSTANTIALLY IMPAIREDMR.RUTTER'SRIGHT TO AFAIR TRIAL AND
DUE PROCESSOF LAW BESTOWED UPON HIM BY THE UNITED STATES

AND MISSOURI CONSTITUTIONS.

This issue concerns whether the trial court erred in refusing to allow Mr. Rutter to
introduce at trial evidence of Mr. Hinkle's prior specific acts of violence. ItisMr. Rutter’'s
contention that he was entitled to present such evidence insupport of hissubmissionof self-
defense and thetrial court’s precluding this presentation substantially impaired Mr. Rutter’s

right to afair trial and due process of law.

The Sixth Amendment of the United States Constitution and Article I, Section 18(a)
each guarantee afair trial to acriminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §
18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the
Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.

U.S. Const. amend V; Mo. Const. art. |, § 10.

Mr. Rutter filedwiththe trial court aM otioninLimine seeking the introductionof Mr.

Hinkle s prior specific acts of violence. (L.F.83). Attrial, during anin camerahearing, Mr.
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Rutter testified (Tr. 576:3-683:10) and also offered the testimony of Steven Craigmiles
(Tr.568:8-575:16). Mr.Craigmilestestifiedthat,inJune of 1998 (Tr.570:22-24), he
was attacked, without provocation, by Mr.Hinkle and was struck three (3) separatetimesinthe
faceandhead area. (Tr.573:5-17). Mr. Rutter testified that he was aware of the details of this
specific attack by Mr. Hinkle (Tr.577:12-14). Infact, Mr. Rutter also testified that Mr. Hinkle
would brag about thisincident, and had done so as recently as two (2) months preceding the

shooting in question. (Tr. 581:24-25).

Thetrial court found the evidence offered not too remotein time (Tr. 583:22 and Tr.
585:2-6), but nonethel essrefused Mr. Rutter the opportunity to present these acts of violence
in his case-in-chief because the trial court did not believe it was of sufficient quality. (Tr.

583:15-25; 584:1-9 and 589:14-17).

The jury was instructed as to the issue of self-defense (L.F. 97-98 and 100-101) and
said instruction squarely implicates Mr. Rutter’ s state of mind and the reasonableness of his
beliefs. The State, during closing arguments argued that Mr. Rutter is the individual that
destroyed the house, and not Mr. Hinkle as testified to by Mr. Rutter. (Tr. 864:20-22), and
also arguedthat the physical injuries suffered by Mr. Rutter were self-inflicted. (Tr. 868:20-
23).

Thus, the issue before this Court is whether the trial court erred in refusing to admit
into evidence the specific prior attack by Mr. Hinkle on Mr. Craigmiles where Mr. Hinkle
would boast of this attack, and did so even two (2) months prior to April of 1999. ItisMr.

Rutter’s contention that said evidence was directly relevant to the issue of self-defense, and
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thetrial court’srefusal to allowMr. Rutter to present this evidence substantially impaired his

ability to present this defense and hisright to afair trial.

The standard of review that an appellate court must employ when examining a trial
court’ s exclusion of specific actsof violence evidenceisabuse of discretion. State v. Johns,

34 S.W.3d 93, 111 (Mo. 2000).

In State v. Waller, 816 S.W.2d 212, 213 (Mo. 1991), the Missouri Supreme Court

abolished the prohibition against a defendant’s offering of proof of avictim’s prior acts of
violence. In Waller, the defendant was convicted of voluntary manslaughter wherethe victim
was killed after being beaten with a maul handle. Id. at 214. Additionally, the jury was

instructed of self-defense. 1d.

The evidence that defendant desiredto introduce wasthat of the victim’s specific prior
act of violence against athirdparty. 1d. Thisevidence centered upon thevictim’sforced entry
into another’ s apartment, and the swinging of club, similar to the maul handle in this matter,
by the victim and striking the third party. 1d. a 217. The defendant would have testified that

he was aware of thisincident. Id.

The defendant testified at trial that the victim was the initial aggressor in the instant
matter, and, in fact, attacked the defendant with the maul handle. Id. The defendant further
testified that he knocked thishandlefrom the victim’s hand, and was forced to use this handle
on the victim when the victim attemptedto attack him withaknife. 1d. The trial court refused

the admission into evidence this specific act of violence. 1d.
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The Waller Court heldthat suchevidenceisadmissible if the defendant is aware of the

specific act,isnot too remoteintime and is of a quality that would be capable of contributing
to the defendant’ s fear of the victim. Id. at 216. The Court recognized that when the defense
of justification is presented the defendant’ s state of mindis*“critical.” 1d.a 215. TheWaller
Court reversed the defendant’ s convictionandremandedthe matter for retrial becauseit could
not “conclude that there is no significant probability that the jury might have credited the
defense of justification had it been apprised of the victim’s prior specific act of violence.” |d.
at 217. The Court further stated that “the perceptions and the state of mind of the participants

in the altercation are critical to the defense of justification.” 1d.

Similar to Waller, Mr. Rutter presented and the jury was instructed as to self-defense.
Mr. Rutter testifiedthat he was aware of the specific act of violence sought to be admitted, and
the offer of proof was further established through the testimony of Mr. Craigmiles. In fact,
the evidence established that Mr. Hinkle continued to boast of this violent behavior for a
substantial period of time thereafter. The trial court did not find that this evidence was too
remoteintime, but rather thought the violent behavior was not of sufficient quality. However,
the prior specific act that Mr. Rutter desired to be presented to the jury, that Mr. Hinkle
attacked Mr. Craigmiles with his fists without provocation, was closely akin to the violence
that Mr. Rutter suffered at the hands of Mr. Hinkle. See Waller, 816 S\W.2dat 217 (evidence
that victim attacked other individuals with a handle should be admitted where defendant

testified that victim attacked him with similar handle).

Thus, Mr. Rutter prays for an Order of this Court declaring that the exclusion of this
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evidencewasinerror, and entering an Order reversing Mr. Rutter’s convictions and affording

Mr. Rutter anew trial so that he may properly place this evidence before ajury.
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VII.

THE TRIAL COURT ERRED BY ITS REFUSAL OF DEFENDANT’S
REQUESTEDJURY INSTRUCTIONOFVOLUNTARY MANSLAUGHTER,MAI-
CR 3D. 313.08 IN THAT THE TENDERED INSTRUCTION WAS SUPPORTED
BY THE EVIDENCE PRESENTED AT TRIAL WHERE EVIDENCE WAS
PRESENTED THAT MR. RUTTER WASATTACKED INHISOWNHOME AND
SUCHANINSTRUCTIONISNOTPROHIBITED WHERETHEISSUE OF SEL F-
DEFENSE IS PRESENTED TO THE JURY AND THEREFORE THE TRIAL
COURT’S REFUSAL SUBSTANTIALLY IMPAIRED HISRIGHT TO A FAIR
TRIAL GUARANTEED TO HIM BY THE SIXTH AND FOURTEENTH
AMENDMENTSOF THE UNITED STATESCONSTITUTION AND ARTICLE I,
SECTION 18(A) OF THE MISSOURI CONSTITUTION AND FIFTH AND
FOURTEENTH AMENDMENTS OF THE UNITED STATES CONSTITUTION
AND ARTICLE I, SECTION 10 OF THE MISSOURI CONSTITUTION

GUARANTEEING MR. RUTTER DUE PROCESS OF LAW.

The next issue that Mr. Rutter presentsto this Court iswhether the trial court erred in

refusing his requested jury instruction as and for Voluntary Manslaughter, whichwasinstrict

compliance with MAI-CR 3d. 313.08. (L.F. 106); (Tr. 848:2-6). Mr. Rutter submitsto this

Court that said instruction was required to be presented to the jury based upon the facts

presented at trial, which injected the issue of sudden passion arising from adequate cause.

Additionally, Mr. Rutter submitsto this Court that the trial court’s ruling was further inerror

wherein it found that said instruction was prohibited by Mr. Rutter’s submission of self-
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defense, and thereby his acknowledging that the act was intentional. (Tr. 847:21-24).

The Sixth Amendment of the United States Constitution and Article |, Section 18(a)
each guarantee afair trial to a criminal defendant. U.S. Const. amend VI; Mo. Const. art. I, §
18(a). The Fifth Amendment of the United States Constitution and Articlel, Section 10 of the
Missouri Constitution guarantee a criminal defendant that he shall enjoy due process of law.

U.S. Const. amend V; Mo. Const. art. |, § 10.

“In determining whether a defendant is entitled to a particular jury instruction, the
appellate court reviews the evidence in the light most favorable to the defendant.” State v.
Hahn, 37 S\W.3d 344, 348 (Mo. Ct. App. 2000). A defendant is entitled to a voluntary
manslaughter instruction if it is“supported by the evidence and any inferences that logically
flow from the evidence.” 1d. Moreover, if said requested instruction is supported by the
evidenceandinferencestherefrom,andsaidinstructionis not given, thisrefusal usuallyresults
in reversible error. 1d. (stating that “[e]rror results when the trial court fails to give an

instruction that is required by Missouri Approved Instructions”).

In this matter, evidence was adduced that Michael Hinkle came to Mr. Rutter’s home
and inquired as to whether Mr. Rutter possessed any marijuana. (Tr. 612:7-8). Mr. Rutter
advisedMr. Hinklethat hedidnot have any, to whichMr. Hinkle stated that he had some money
and wanted to go buy some. (Tr. 612:21-22). Mr. Rutter advised Mr. Hinkle that he was
without transportation, and that Mr. Hinkle did not need to get high. (Tr. 613:1-2; 614:1-3).
Mr. Rutter testified that Mr. Hinkle then became agitated, (Tr. 614:5-6), and stated that Mr.

Rutter did not know what he needed. (Tr. 614: 1-3). Mr. Rutter advised him that if he was
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going to get mad “ he could just take his happy littleasshome.” (Tr. 614:10-12). Mr. Hinkle
began to jump around and said “make me go home.” (Tr.614:14-15). Mr. Rutter advised him

to sit down and relax, and Mr. Hinkle said no, make me go home. (Tr. 614:17-22).

Mr. Rutter testified that Mr. Hinkle then takes a club and destroyed the lights in the
ceiling fan. (Tr. 616:1-2). Mr. Hinkle then used the club to break the window in the living
room. (Tr. 616:25; 617:1). Mr.Rutter askedMr. Hinkleto “chill out,” (Tr.617:21), and Mr.
Hinkletold him no. (Tr. 618:2). Mr. Hinkle then began arampage, and began destroying Mr.

Rutter’ s home.

Mr. Rutter also testified that, during this rampage, he was attacked by Mr. Hinkle and
sufferedphysical injuries. Mr. Hinkle kicked Mr. Rutter in the kidneys while Mr. Rutter was
on his hands and knees on the floor, (Tr. 622:16-17), punched him in his eye, (Tr. 623:8-9),
andkickedhiminthe head. (Tr.623:11-12). Inaddition to causing these physical injuries, Mr.
Rutter testified that Mr. Hinkle displayed a knife and destroyed Mr. Rutter’s waterbed. (Tr.
616:11-636:19). In fact, multiple witnesses testified to the destruction and disarray of Mr.
Rutter’s home. For example, Mr. Charles Warren testified the home was in “total disarray, |
mean things were broken and slashed.” (Tr. 303:4-5). It wasalso uncontested at trial that Mr.

Hinkle had near toxic levels of Butalbital. (Tr. 453:22).

The State presented the testimony of CharlesWarren, anemergency medical technician
that responded to the scene. (Tr. 287:13; 288:16). Mr. Warren testified that hispartner, Gina
Warren, accompanied him to the scene, (Tr. 289:4-6), and that Ms. Gina Warren treated the

injuries suffered by Mr. Rutter. (Tr. 294:22-23; 295:9-10). Mr. Warren testified that there
Page 97 of 108



was “an inch to two inch laceration” on Mr. Rutter’s cheekbone. (Tr. 295:9-10). Ms. Gina
Warren testified that Mr. Rutter suffered an injury to his forehead, (Tr. 761:10-11), and
appeared to be in shock. (Tr.761:21). Pastor Donald Dement testified that Mr. Rutter
appeared to be beat up and “had cuts on hisface.” (Tr. 258:17-20). Jerry Mann testified that

Mr. Rutter’ s eye was blue and there was a cut underneath. (Tr. 285:3-5).

The evidencefurther establishedthat Mr. Rutter suffered, and continuesto suffer from
a brain tumor, and was diagnosed with neurofibromentosis, and received social security
disability due to these physical problems. (Tr. 607:4-8). Moreover, Mr. Rutter testified that
he has areal fear of being struck in his head because of the location and severity of the brain

tumor. (Tr. 607:19-21).

Evidence was al so presented that, after physically attacking Mr. Rutter and destroying
Mr. Rutter’s home, Mr. Hinkle said “I’'m going to finish the job and I’'m going to kill you.”
(Tr.651:23-24). Mr. Hinkle then started towards the closet where two (2) .22 rifles and one
(1) loaded .12 gauge shotgun werekept. (Tr. 636:25; 637:3). Mr. Rutter repeatedly asked Mr.
Hinkleto stop, Mr. Hinkledid not, but rather continued towards the closet. (Tr. 653:1-2). At
this point, and believing that Mr. Hinkle would kill Mr. Rutter and Mr. Rutter “knew [he] was
going to die”, while Mr. Hinkle is bent over in the closet and reaching to the location where
thegunswerekept, Mr. Rutter isforcedto shoot Mr. Hinkle. (Tr. 653:3-25; 654:1-15). From
the moment Mr. Hinkle utters his deadly threat to the time that the one (1) fatal shot isfired

only seconds elapsed. (Tr. 653:11).

The evidence also established that Mr. Rutter, after certain individuals arrived a his
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house, isoverheardtelling Mrs. Joan Hinkle, Mr. Hinkle’' s grandmother, that “he wasgoingfor
agun or hewas, that | had to defend myself or something like that.” (Tr. 252:2-4). Mr. Mann
testifiedthat Mr. Rutter, while awaiting the arrival of law enforcement officers, statedthat they

had afight and Mr. Rutter had to kill him for fear of hisown life. (Tr. 279:6-7).

Mr. Rutter, during the jury instruction conference, whichlasted approximately two (2)
hours, requested that the jury be instructed of Voluntary Manslaughter. (Tr.843:14; 846:17-

22) (L.F. 106). Said instruction was as follows:

Asto Count ___,if youdo not find the defendant guilty of
murder in the second degree, you must consider whether he is

guilty of voluntary manslaughter.

Asto Count ___,if youfind and believe fromtheevidence

beyond a reasonable doubt:

First, that onor about April 4,1999, inthe County of Iron,
State of Missouri, the defendant caused the death of Michael

Hinkle by shooting him, and

Second, that defendant was aware that his conduct was
practically certain to cause the death of Michael Hinkle, or that
it was the defendant's purpose to cause serious physical injuryto

Michael Hinkle,
then you will find the defendant guilty under Count __ of
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voluntary manslaughter.

However, unless you find and believe from the evidence
beyondareasonabl e doubt eachand all of these propositions, you

must find the defendant not guilty of voluntary manslaughter.

As used in this instruction, the term "serious physical
injury" means physical injury that creates a substantial risk of
death or that causes serious disfigurement or protracted loss or

impairment of the function of any part of the body.

If you do find the defendant guilty under Count __ of
voluntary manslaughter, you will assess and declare the
punishment at imprisonment for aterm of years fixed by you, but

not less than five years and not to exceed fifteen years.

(L.F.106). The State objected to its submission based upon, in part, the fact that “involuntary
manslaughter” cannot be offered to the jury where self-defense was submitted to the trier of
fact. (Tr. 847:4-20). The trial court adopted the State’s argument due to the fact that Mr.
Rutter testified that hisactionswereintentional,andnot accidental. (Tr. 847:21-25; 848:2-6).
However, the crux of thetrial court’s denial of thisinstruction was based upon the erroneous
proposition that Mr. Rutter desired an instruction of involuntary manslaughter, when, in fact,

he requested that the jury be instructed as to voluntary manslaughter.

The Missouri Supreme Court has held that “[a] trial court isrequired to instruct on a
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lesser included offense if the evidence, in fact or by inference, provides a basis for both an
acquittal of the greater offense and a conviction of the lesser offense, and if such instruction

isrequested by one of the partiesor the court.” Statev. Redmond, 937 S.W.2d 205, 208 (Mo.

1996). Voluntary manslaughter is defined “as causing the death of another person under
circumstances that would constitute murder in the second degree, except that the death was
caused ‘ under the influence of sudden passion arising from adequate cause.’” Redmond, 937

S.W.2d at 208 citing V.A.M.S. § 565.023 (1983).

The term “sudden passion” isdefinedas “ passion directly caused by and arising out of
provocationby the victim or another acting withthe victim which passionarises at the time of
the offense and is not solely the result of former provocation.” V.A.M.S. 8 565.002 (7)
(1983). “Passion” for purposesof voluntary manslaughter may arisefrom emotionsincluding,
but not limitedto, “rage or anger, or terror.” Clarkv. State, 30 S.W.3d879, 883 (Mo. Ct. App.
2000). Theterm “adequate cause” isdefined as* cause that would reasonably produce adegree
of passion in a person of ordinary temperament sufficient to substantially impair an ordinary

person's capacity for self-control.” V.A.M.S. § 565.002 (1) (1983).

Thus, asit relates to the case at bar, if there is sufficient evidence presented at trial of
sudden passion or provocation arising from adequate cause, the trial court must instruct the

jury of voluntary manslaughter. Redmond, 937 S.W.2d at 208; See also State v. Fouts, 939

S.W.2d 506, 511 (Mo. Ct. App. 1997) (stating that “[t]he court’s role is to determine if
testimony presented would support afinding that the victim was killed under circumstancesin

whichdefendant wasunder the influence of sudden passion arising from adequate cause”). Mr.
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Rutter acknowledges that the current case law indicates that a refusal of voluntary
manslaughter, wherethe defendant is convicted of murder inthe first degree,isharmlesserror.

Statev. Winfield, 5S.W.3d505, 513 (Mo.1999). However, Mr. Rutter encouragesthis Court

to re-examine such a determination as it concerns the case at bar.

InRedmond, the Missouri Supreme Court reversedadefendant’ s second degree murder
conviction and armed criminal action conviction due to the trial court’s refusal to give a
voluntary manslaughter instruction. 937 S\W.2d at 206. The trial in that cause included
evidence that the defendant and the victim argued, and that the defendant felt that hislife was
in danger. Id. a 207. The defendant also testified that the victim was armed with a gun,
however no other supporting evidence was introduced as to the existence of thisgun. 1d. a

207.

The Redmond Court held that “the threatening confrontation described by Redmond
along withthe showing of agunisthe type of provocationthat could cause areasonable person
to lose self-control.” Id. a 209. The Court also echoed the holding of State v. Fears, 803

S.W.2d 605, 609 (Mo. 1991), by stating that:

the aggregate of the insulting words, offensive gestures and
physical contacts that occurred during this encounter was ...
sufficient to put [the defendant] in fear of serious bodily harm,
carried out in atime spaninsufficient for [the defendant’ s] anger
to cool, and sufficient for reasonable persons to have found that

[the defendant] acted under ‘ sudden passion.’
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Redmond, 937 S.W.2dat 208. Therefore, the Court held that this evidence issufficient to
give riseto the existence of sudden passion arising from adequate cause, and the trial court

committed reversible error in refusing to instruct the jury of voluntary manslaughter. Id.

The Redmond Court al so went onto holdthat aself-defense instructionand avoluntary
manslaughter instruction are not mutually exclusive. Id. at 209. Thetrial court in that case
believed, and the State argued, that because the jury was instructed on self-defense, the
defendant was not entitledto avoluntary manslaughter instruction. 1d. However, theRedmond
Court clearly stated that “ each instruction should be evaluated separately and should be given
if supported by the evidence, without regard to whether the other instructionisgiven.” 1d. a
210. Thisseparate evaluation isrequired because the issue is whether the defendant’ s actions
werereasonableinself-defense, and this same reasonableness is not requiredinorder to find
adefendant guilty of voluntary manslaughter. Id. at 209. Additionally, because the underlying
conviction of murder in the second degree was reversed, the defendant’ s conviction of armed
criminal action also required reversal. Id. at 210 (stating that “[r]eversal of Redmond’s
conviction of murder in the second degree also requires reversal of his conviction of armed

criminal action, as conviction of the latter requires commission of an underlying felony”).

In Fouts, this Court reversed adefendant’ s murder inthe second degree convictiondue
tothetrial court’srefusal to instruct the jury of voluntary manslaughter. 939 S.W.2dat 508.
The defendant testified that he and the victim, hiswife, argued, that the victim shouted threats

and obscenities at the defendant, and that the victim assaulted Defendant with a board and a
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knife. 1d. a 509. The Defendant claimed on appeal that because evidence was adduced that the
victim hit, screamed and waived aknife at the defendant, the jury should have been instructed
of voluntary manslaughter. Id. at 510. This Court agreed with the defendant, and remanded the

casefor anew trial. Id. at 511.

The Fouts Court recogni zed the exi stence of evidence that the defendant and the victim
engagedina“heated argument” and that the defendant was threatened by the victim with bodily
injury. Id. at 511. The Court held that ajury could have accepted the defendant’s testimony
concerningthe circumstances|eading upto the victim’s death, and stressedit is“[t]he jury, not
the court, [that] determines the credibility of witnesses.” 1d. Additionally, the fact that the
defendant injected the issue of self-defense at trial has no effect as to whether the voluntary
manslaughter instruction must be given by the trial court. Id. The defendant requested the
manslaughter instruction, and the trial court’s refusal to give said instruction constituted

reversible error. Id.

Inthe case at bar, and like Redmond and Fouts the evidence presented was sufficient to

requirethat the trial court instruct the jury of voluntary manslaughter. The evidence presented
at trial included the fact that Mr. Hinkle assaulted Mr. Rutter by his kicking and punching Mr.
Rutter inthe head and about hisbody, that Mr. Hinkle destroyed Mr. Rutter’ shome. Moreover,
evidence was presented that Mr. Hinkletold Mr. Rutter that Mr. Hinklewas going to kill him,
andthat Mr. Rutter fired the fatal shot only whenMr. Hinklewent to, and reachedinthe closet
to retrieve aloaded shotgun. Thisevidence clearly establishes more than mere words, but, as

the Redmond Court echoedfrom Fears, the aggregate of the words, contacts, and actionsinject
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the issue of sudden passionarising from adequate circumstances, and therefore this evidence
mandated that the trial court instruct the jury of voluntary manslaughter. The trial court’s
failure to instruct the jury of voluntary manslaughter, including the rationale employed by the
trial court in refusing same, resultsin reversible error. Assuch, Mr. Rutter’s conviction of
murder inthe first degree and armed criminal actionmust bereversed, andthiscause remanded

for anew trial.
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CONCLUSION

Wherefore, in light of the foregoing, Mr. Rutter prays that this Court enter an order
reversing his convictions of Murder in the First Degree and Armed Criminal Action, and

remanding this matter to the trial court for purposes of anew trial.
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